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1 Filed Jun 17 1948 

In the District Court of the United States 
For the District of Columbia 
Civil Action No. 2508-’48 

Fred S. Kogod and Max Burka, individually, and as co¬ 
partners doing business as K-B Amusement Company, 
4813 Massachusetts Avenue, N. W., Washington, D. C., 
Plaintiffs 

v. 

Stanley Company of America, Defendant . 

Complaint for Mandatory Injunction and Specific 
Performance of Contract. 

Now come the plaintiffs and for cause of action against 
the defendant, allege as follows: 

1. Plaintiffs, Fred S. Kogod and Max Burka, are both 
residents of the District of Columbia. As co-partners, do¬ 
ing business as K-B Amusement Company, they operate 
three motion picture theatres in the District of Columbia, 
the Apex, Atlas and Naylor. Each of them is the owner of 
50 shares of Class A stock of The MacArthur Corporation, 
100 shares being one-half of all the stock of such corpora¬ 
tion issued and outstanding, and as co-partners they have a 
half interest in the MacArthur Theatre, all as hereinafter 
more fully described. 

2. Defendant, Stanley Company of America, hereinafter 
referred to as “Stanley”, is a corporation organized and 
existing under the laws of the State of Delaware, with its 
principal office and place of business at 321 West 44th 
Street, New York, New York. It is a wholly owned subsidi¬ 
ary of Warner Bros. Pictures, Inc., hereinafter referred to 
as “Warner Bros.”, a corporation organized and existing 
under the laws of the State of Delaware, with its principal 
place of business at 321 West 44th Street, New York, New 
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York. Warner Bros. Pictures, Inc. is engaged in the busi¬ 
ness of producing, distributing and exhibiting motion 
2 pictures, either directly or through subsidiary or 
associated companies, in various parts of the United 
States and in foreign countries. Throughout the United 
States, Warner Bros, and its subsidiaries operate approxi¬ 
mately 600 theatres. Warner Bros, have 21 theatres in the 
District of Columbia, including two downtown first-run 
houses, all of which are operated either by Stanley or by 
another wholly owned subsidiary of Warner Bros., to-wit, 
Warner Bros. Circuit Management Corporation. 

3. In January of 1945, plaintiffs purchased a tract of 
land in the 4800 block of MacArthur Boulevard, N. W. in 
the District of Columbia with the intention of erecting a 
motion picture theatre thereon. In February of 1945, plain¬ 
tiffs made a public announcement of their plans to construct 
at such location a new 1000 seat theatre to be known as the 
“MacArthur.” The announcement was carried in all of the 
Washington newspapers as well as in the motion picture 
trade press. Following this announcement, plaintiffs pro¬ 
ceeded with the preparation of construction plans and made 
application to the War Production Board for authorization 
to construct the theatre. In the latter part of July of 1945, 
plaintiffs obtained a construction permit from the District 
of Columbia. Immediately thereafter, Warner Bros, an¬ 
nounced plans for the construction of a motion picture the¬ 
atre to be known as the “MacArthur” in the 5100 block of 
MacArthur Boulevard, N. W., three blocks from plaintiffs’ 
site. The Washington newspapers for the weekend of Au¬ 
gust 4-5, 1945, carried an announcement that the “Mac¬ 
Arthur” Theatre would be constructed for Warner Bros, 
by the Kass Realty Company. 

4. On or about October 1, 1945, plaintiffs instituted suit 
in this court against Warner Bros. Pictures, Inc., Warner 
Bros. Circuit Management Corporation, Warner Bros. Pic¬ 
tures Distributing Corporation, Kass Realty Company and 
Garfield I. Kass, Civil Action No. 30897, charging that the 
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Warner Bros. “MacArthur” Theatre was being con¬ 
structed pursuant to a plan and device designed to 
3 perpetuate and maintain the first and early neigh¬ 
borhood run monopoly of the Warner defendants in 
the District of Columbia and surrounding territory and to 
prevent and restrain independent theatre operators from 
constructing new theatres therein, all in violation of the 
Federal antitrust laws. Simultaneously with the filing of 
such complaint, plaintiffs moved for a preliminary injunc¬ 
tion to restrain the defendants in such suit from construct¬ 
ing or proceeding with the construction of their proposed 
“MacArthur” Theatre. 

5. Following the filing of the complaint in such action, 
negotiations for settlement were had which culminated in 
the execution of an agreement dated January 3, 1946 be¬ 
tween Stanley, Kass Realty Company, and the plaintiffs, a 
copy of which is attached hereto as Exhibit 1 and incorpo¬ 
rated by reference herein. By the terms of this agreement, 
Kass Realty Company agreed to cancel the lease between it 
and Stanley on Warner Bros, proposed “MacArthur” The¬ 
atre for a consideration of $45,000 and to convey the real 
estate on which such theatre was to be constructed to a 
corporation to be organized by plaintiffs and Stanley for an 
additional consideration of $15,000. Stanley and plaintiffs 
agreed within two years to designate a site for the construc¬ 
tion by Kass Realty Company of a new 1000 seat theatre 
(hereinafter referred to sometimes as the “second the¬ 
atre”) and, in the event of their failure to do so, to pay 
Kass Realty Company the sum of $100,000 as liquidated 
damages. Section 5 of such agreement provided that if 
Stanley should be prevented from taking or participating 
in the taking of a lease on the theatre to be erected by Kass 
for reasons beyond its control, then K-B should have the 
power and privilege, independently, to exercise the right 
therein granted jointly to Stanley and K-B. 

6. Simultaneously with the execution of the agreement 
referred to in Paragraph 5 above, covering the construction 
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of said second theatre, Stanley and K-B entered into an 
agreement, a copy of which is attached hereto as Exhibit 
2 and incorporated by reference herein. By this agreement, 
the parties agreed (1) upon the respective amounts to be 
paid by each of them to Kass Realty Company in 
4 compliance with the requirements of the Kass agree¬ 
ment referred to in Paragraph 5 above, (2) to organ¬ 
ize a corporation to be known as The MacArthur Corpora¬ 
tion, in which plaintiffs and Stanley vrould each have fifty 
percent of the stock, such corporation to take title to the 
MacArthur Theatre then being constructed by plaintiffs 
and (3) to enter into an operating agreement pursuant to 
which plaintiffs would license motion pictures for exhibi¬ 
tion in said MacArthur Theatre and Stanley would have 
control of the management and operation of the theatre in 
all other respects. The agreement provided that the owner 
or holder of stock in The MacArthur Corporation should 
not have the right to sell, assign or otherwise dispose of 
such stock without first offering it to the other party to the 
agreement at book value. On January 8, 1946, the parties 
entered into a lease of the MacArthur Theatre and an oper¬ 
ating agreement setting forth the terms and conditions 
upon which the theatre was to be operated. Paragraph 14 
of such operating agreement provides as follows: 

“14. The parties hereto agree that they will not assign 
their respective interests in this agreement without at the 
same time assigning their respective interests in the lease 
on the MacArthur Theatre. It is understood and agreed 
that neither party hereto shall have the right to sell, assign 
or transfer its interest in the lease on the MacArthur The¬ 
atre without first offering to sell, assign or transfer its in¬ 
terest in the lease on the said theatre to the other party 
hereto, who is a joint tenant under the said lease on the 
MacArthur Theatre, at a price for its interest in the said 
lease and in this agreement, which shall be computed as 
follows: if the said sale, assignment or transfer is made 
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during the first ten (10) years of the term of the Mac Ar¬ 
thur lease, it shall offer to sell, assign or transfer its inter¬ 
est in the lease and in this agreement at a price equal to 
one-half of a sum which shall represent four (4) times the 
average annual profit derived from the operation of the 
MacArthur Theatre during the years preceding the offer 
to sell, assign or transfer the interest in the lease on said 
theatre; and if said offer to sell, assign or transfer should 
be made during the second ten (10) years of the term of the 
lease on the MacArthur Theatre, it shall offer to sell, assign 
or transfer its interest in the lease and in this agreement 
at a price equal to one-half of the sum which shall repre¬ 
sent three (3) times the average annual profit derived from 
the operation of the MacArthur Theatre during the years 
preceding the offer to sell, assign or transfer the in- 
5 terest in the lease on said theatre; and if said offer 
to sell, assign or transfer should be made during the 
third ten (10) years of the term of the lease on the Mac¬ 
Arthur Theatre, it shall offer to sell, assign or transfer its 
interest in the lease and in this agreement at a price equal 
to one-half of the sum which shall represent two times the 
average annual profit derived from the operation of the 
MacArthur Theatre during the years preceding the offer 
to sell, assign or transfer the interest in the lease on said 
theatre; and if said offer to sell, assign or transfer should 
be made during the last ten (10) years of the term of the 
lease on the MacArthur Theatre, it shall offer to sell, as¬ 
sign or transfer its interest in the lease and in this agree¬ 
ment at a price equal to one-half of the sum which shall 
represent the average annual profit derived from the oper¬ 
ation of the MacArthur Theatre during the years preceding 
the offer to sell, assign or transfer the interest in the lease 
on said theatre. In the event Stanley’s interest in the lease 
is sold, assigned or transferred (other than to the parent 
or a subsidiary or affiliated company), the management of 
the theatre shall become vested in K-B. In the event K-B’s 
interest in the lease is sold, assigned or transferred (other 
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than to members of the families of Fred S. Kogod or Max 
Burka), the right to license pictures for exhibition in such 
theatre shall become vested in Stanley. ’ ’ 

7. Upon the execution of the documents referred to 
above, The MacArthur Corporation was organized under 
the laws of the State of Delaware and Stanley and plain¬ 
tiffs each received fifty percent of the stock, 50 shares of 
Class A stock being issued to each of plaintiffs, Fred S. 
Kogod and Max Burka, and 100 shares of Class B stock to 
Stanley. Kass Realty Company was paid the amounts due 
it under the agreement of January 3, 1946 and, in turn, 
transferred to The MacArthur Corporation the real estate 
called for in such agreement. The MacArthur Corporation 
took title to the theatre then under construction by plain¬ 
tiffs. The suit instituted by plaintiffs in this court, as 
aforesaid, was thereupon dismissed. The MacArthur The¬ 
atre was opened on December 25, 1946 and has been oper¬ 
ated by Stanley since that time. 

8. On June 11,1946, the United States District Court for 
the Southern District of New York rendered a decision in 
the case of United States v. Paramount Pictures Inc., et al., 

reported in 66 Fed. Supp. 323, in which it held, 
6 among other things, that joint ownership of theatres 

by the defendants (including Warner Bros, and its 
subsidiary and affiliated companies) and independent the¬ 
atre operators was violative of the Sherman Act. The de¬ 
cree of such court entered on December 31, 1946, as modi¬ 
fied February 3, 1947, 70 Fed. Supp. 53, enjoined and re¬ 
strained each of the defendants (inculding Warners Bros, 
and its subsidiary and affiliated companies): 

“ (5) From continuing to own or acquiring any beneficial 
interest in any theatre, whether in fee or shares of stock 
or otherwise, in conjunction with another defendant, and 
from continuing to own or acquire such an interest in con¬ 
junction with an independent (meaning any former, pres¬ 
ent or putative motion picture theatre operator which is 
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not owned or controlled by the defendant holding the inter¬ 
est in question), where such interest shall be greater than 
5% unless such interest shall be 95% or more. The exist¬ 
ing relationships which violate this provision shall be ter¬ 
minated within two years. The relationships between the 
defendants and independents which violate this provision 
shall be terminated by a sale to, or purchase from the co¬ 
owner or co-owners, or by a sale to a party not one of the 
other defendants. In dissolving relationships among de¬ 
fendants and between defendants and independents which 
violate this provision, one defendant may acquire the inter¬ 
est of another defendant or independent if such defendant 
desiring to acquire such interest shall show to the satisfac¬ 
tion of the court, and the court shall first find, that such ac¬ 
quisition will not unduly restrain competition in the exhibi¬ 
tion of feature motion pictures. • • • 

(6) From expanding its present theatre holdings in any 
manner whatsoever except as permitted in the preceding 
paragraph.’ ’ 

9. Following the entry of such decree, plaintiffs sug¬ 
gested to defendant that the joint ownership in The Mac- 
Arthur Corporation and the joint interest in the MacAr- 
thur Theatre be terminated to comply with the decree of 
the court. Defendant at first indicated its willingness to 
do so, but as time went on its representatives indicated an 
increasing reluctance to terminate the relationship. The 
decision of the district court in United States v. Paramount 
Pictures Inc., referred to above, was appealed to the Su¬ 
preme Court and, thereafter, defendant insisted on post¬ 
poning further action in the MacArthur situation until after 
the decision of the Supreme Court on such appeal. In the 
meantime, the two year period within which the par- 
7 ties were required to designate a site for a second 
theatre under the agreement of January 3,1946 with 
Kass Realty Company was running out and plaintiffs be¬ 
came more persistent in their demands that the defendant 
take some action in the matter to avoid liability on plain- 


9 


tiff's and defendant to Kass Realty Company for the $100,- 
000 in liquidated damages provided for in such agreement 
for failure of plaintiffs and defendant to designate a site 
within two years. However, despite numerous conferences, 
telephone conversations and much correspondence, the par¬ 
ties were unable to agree upon a mutually satisfactory site 
and, in addition, it was recognized that defendant was then 
unable to participate in the taking of a lease on the theatre 
because of the prohibitions contained in the decree of the 
District Court in the Paramount case as set forth in Para¬ 
graph 8 hereof. An attempt was therefore made to obtain 
an extension of time in which to designate a site beyond the 
two year period fixed in the Kass agreement of January 3, 
1946, but Kass Realty Company refused in writing to grant 
such an extension. Accordingly, during the latter part of 
December of 1947, plaintiffs proposed to defendant that the 
parties designate (as the site for the theatre to be con¬ 
structed by Kass) a site at Georgia Avenue and Shepherd 
Street, N. W. in the District of Columbia, which previously 
had been submitted by Kass to the plaintiffs and defendant 
as being available, or, in the alternative, that defendant 
agree to indemnify plaintiffs against loss by reason of the 
refusal of Kass Realty Company to grant an extension of 
time in writing for the designation of the site. Both of 
these proposals were rejected by defendant. Thereupon, 
on January 2,1948, plaintiffs wrote Kass Realty Company, 
designating the site at Georgia Avenue and Shepherd 
Streets, N. W. in the District of Columbia as the site for the 
second theatre under the provisions of Paragraph 5 of the 
Kass agreement of January 3, 1946. A copy of such letter 
of January 2, 1948 is attached hereto as Exhibit 3 and in¬ 
corporated by reference herein. Defendant refused to con¬ 
cur in such designation and advised Kass Realty Company 
of its objections thereto. 

8 10. On May 3, 1948, the United States Supreme 

Court handed down its decisions and opinions in the 
cases of United States v. Paramount Pictures Inc., 79-86, 
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October Term, 1947. The Supreme Court held, among 
other things, that joint ownerships of theatres by the de¬ 
fendants (including Warner Bros, and its subsidiary and 
affiliated companies) and others were unlawful and should 
be dissolved (1) where the joint interest had been acquired 
as a result of monopolistic practices or restraints of trade, 
(2) where they had been utilized as part of a conspiracy to 
eliminate or suppress competition or (3) where the joint 
ownership was an alliance with one who was or would have 
been an operator but for the joint interest, even though the 
affiliation was innocently acquired. In such situations, the 
Supreme Court held that the defendants must dispose of 
their interests and are not to be permitted to buy out the 
other owner. 

11. As previously stated herein, plaintiffs are theatre 
operators. They are ready and willing to take over the 
operation of the MacArthur Theatre. Under the Supreme 
Court decision, Stanley is required to dispose of its interest 
in the MacArthur Theatre, as well as such interest as it 
may have, if any, in the theatre to be constructed by Kass 
Realty Company. Under the terms of the agreement of 
January 3, 1946 between Stanley and plaintiffs, which is 
set forth in Exhibit 2 hereof, Stanley is required to sell 
its stock in The MacArthur Corporation at book value to 
plaintiffs before offering it for sale to others. The theatre 
having been operated at a loss since it was opened, there 
have been no average annual earnings, and the provisions 
of Paragraph 14 of the operating agreement, set forth in 
Paragraph 6 hereof, are not applicable. 

12. Following the decisions of the Supreme Court of May 
3, 1948, plaintiffs offered to take over the interests of the 
defendant in The MacArthur Corporation and in the Mac¬ 
Arthur Theatre at book value and to assume full responsi¬ 
bility for the second theatre to be constructed by Kass 
Realty Company. Defendant refused categorically to 

transfer to plaintiffs its interest in The MacArthur 
9 Corporation and the MacArthur Theatre unless 
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plaintiffs would agree to assign to defendant their in¬ 
terest in the second theatre to be constructed by Kass. 
To this plaintiffs refused to agree, first, because such an 
arrangement would be illegal as being in direct conflict with 
the Supreme Court decisions of May 3, 1948, referred to 
above, and second, because such an arrangement would be 
in violation of the rights of plaintiff under Paragraph 5 of 
the Kass agreement of January 3,1946 and the designation 
of the site made pursuant thereto by plaintiffs on January 
2, 1948. Despite these objections, defendant has advised 
plaintiffs that unless plaintiffs consent to defendant’s pro¬ 
posal as herein set forth, nothing further would be done 
with respect to The MacArthur Corporation and the Mac- 
Arthur Theatre. Plaintiffs also allege, on information and 
belief, that defendant has notified Kass Realty Company 
that it will sue Kass Realty Company if the latter complied 
with plaintiffs’ designation of site and constructed for 
plaintiffs a theatre at the Georgia Avenue and Shepherd 
Street site. 

13. Plaintiffs allege that the refusal of defendant to 
transfer to the plaintiffs the said interest of defendant in 
the MacArthur Theatre unless plaintiffs abandoned the 
rights with respect to the new theatre at the Kass site on 
Georgia Avenue and Shepherd Street, as well as defen¬ 
dant’s threat of a suit against Kass to prevent such con¬ 
struction of a new theatre for plaintiffs on said site, is part 
of a plan of defendant and Warner Bros, to maintain and 
preserve the monopoly which Warner Bros, now has in a 
wide area in northwest Washington and the adjacent com¬ 
munity of Silver Spring, Maryland. Said area is bounded 
by a line starting at the District line and 16th Street, thence 
southwest along the border of Rock Creek Park to the in¬ 
tersection of Connecticut Avenue and Belmont Road, along 
Connecticut Avenue to Folrida Avenue, thence east along 
Florida Avenue to the United States Soldiers Home, thence 
northeast along New Hampshire Avenue to the District 
line and then north to and including the community of 
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10 Silver Spring, Maryland, and the monopoly of War¬ 
ner Bros, exists by reason of the fact that the only 
motion picture theatres within said area are owned and 
operated by Warner Bros., said theatres being the follow¬ 
ing: the Ambassador Theatre, located at 18th and Colum¬ 
bia Road; the Savoy Theatre, located at 3030 14th Street, 
N. W.; the Tivoli Theatre, located at 14th and Park Road, 
N. W.; the Colony Theatre, located at 4935 Georgia Ave¬ 
nue, N. W.; the Sheridan Theatre, located at Georgia Ave¬ 
nue and Sheridan Street, N. W.; the Kennedy Theatre, 
located at Kennedy near Fourth Street, N. W.; the York, 
located at Georgia Avenue and Quebec Place, N. W.; the 
Takoma, at Fourth and Butternut Streets, N. W.; the Seco 
Theatre, at 8244 Georgia Avenue, Silver Spring, Maryland 
and the Silver at Georgia Avenue and Colesville Pike, Sil¬ 
ver Spring, Maryland. Plaintiff alleges that in the above- 
described transactions, the defendant Stanley has been and 
is primarily concerned with the maintenance and perpetua¬ 
tion of the above-described monopoly; that the construction 
of a theatre for the plaintiffs by the Kass Realty Company 
on Kass’s site at Georgia Avenue and Shepherd Street, 
N. W. would, by reason of its proximity to several of the 
above-described theatres, interfere with and weaken the 
defendant’s monopolistic control of motion picture exhibi¬ 
tion in said area; and that defendant’s refusal to transfer 
the MacArthur property unless plaintiffs forego their 
rights to the new theatre at Georgia Avenue and Shepherd 
Street, N. W., as well as the defendant’s threat of litigation 
against Kass, are unlawful attempts to preserve defen¬ 
dant’s and Warner Bros.’ monopoly by keeping plaintiffs 
out of the defendant’s so-called “back yard.” 

14. Plaintiffs allege that, unless directed to do so by this 
court, defendant will continue in its refusal to assign and 
transfer to plaintiffs its interests in The MacArthur Cor¬ 
poration and the MacArthur Theatre, in violation of plain¬ 
tiffs’ rights under the agreements described herein, as well 
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as in violation of the holding of the Supreme Court in 
United States v. Paramount Pictures Inc., referred to 
above, and will continue to assert rights with re- 
11 spect to the second theatre the site for which has 
been designated by plaitniffs and will continue, by 
threats of litigation, to prevent the Kass Realty Company 
from proceeding under such designation and constructing 
such second theatre for the plaintiffs. 

Wherefore, Plaintiffs pray: 

1. That defendant be directed to assign and transfer to 
plaintiffs at book value all of its interests in The MacAr- 
thur Corporation and the MacArthur Theatre and to exe¬ 
cute all documents that may be necessary to effect such 
assignment and transfer. 

2. That the court determine the rights of the parties in 
the second theatre to be constructed by Kass Realty Com¬ 
pany and, if the court determines that defendant retains 
any interest therein, that defendant be directed to assign 
and transfer such interest to plaintiffs, and to execute all 
documents that may be necessary to effect such assignment 
and transfer. 

3. That plaintiffs have such other and further relief as 
may appear to the Court to be just and equitable. 

Miller, Sher & Oppenheimer 

By Robert E. Sher 

Attorneys for Plaintiffs 
1026 Woodward Building, 
Washington, D. C. 


District of Columbia, ss: 

Fred S. Kogod, being first duly sworn, says that he is one 
of the individual plaintiffs herein as well as a member of 
the plaintiff partnership; that he has read and knows the 
contents of the foregoing complaint; that the same is true 
to his own knowledge except as to matters therein stated on 
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information and belief, and as to those matters he believes 
it to be true. 

Fred S. Kogod 


Subscribed and sworn to before me this 17 day of June, 
1948. 


Mildred M. Boyd 
Notary Public , D. C. 


• •••• # • • * • 


12 Filed Jun 17 1948 

Exhibit 1. 


Agreement entered into this third day of January, 1946, 
by and between Kass Realty Company, Inc., a Delaware 
corporation, party of the first part, hereinafter referred to 
as “Kass,” Stanley Company of America, a Delaware cor¬ 
poration, having an office at No. 321 West 44th Street, New 
York City, New York and Fred S. Kogod and Max Burka, 
co-partners, doing business as K-B Amusement Company, 
in the City of Washington, District of Columbia, parties of 
the second part and hereinafter respectively referred to as 
“Stanley and K-B”, 

Whereas, Stanley has heretofore entered into a lease with 
Kass, whereby Stanley leased from Kass the premises in 
the City of Washington, District of Columbia, on the west¬ 
erly side of MacArthur Boulevard, N. W., between Dana 
Place and Edmunds Place, being parts “of Lots No. 40, 
47 and 48” in Square 1418 as recorded in Book 101-15, Page 
19, Map 1812, Column 8 of the Land Records of the District 
of Columbia, the same having a frontage on MacArthur 
Boulevard of 100' and a depth of 115', on which premises 
Kass has commenced the construction of a theatre pursuant 
to the terms of the lease between it and Stanley and which 
lease has been assigned by Stanley to it and K-B jointly, 
and 

Whereas, the parties hereto desire to enter into an agree¬ 
ment upon the conditions hereinafter expressed, whereby 
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the lease covering the above described premises shall be 
deemed cancelled and terminated and Kass shall convey 
and transfer the above described premises, after cancella¬ 
tion and termination of the said lease, to a corporation to 
be designated by the parties of the second part, free and 
clear of all liens and encumbrances of every nature what¬ 
soever and to further provide for the erection of a new 
theatre by Kass, which Kass is to lease to Stanley 
13 or to both of the parties of the second part upon a 
site in the metropolitan area of Washington, D. C., 
to be selected by Stanley or both of the parties of the sec¬ 
ond part and to be acquired by Kass or to be conveyed to 
Kass by Stanley or both of the parties of the second part, 

Now, therefore, in consideration of the sum of One Dol¬ 
lar by each of the parties to the other in hand paid, receipt 
whereof is hereby acknowledged, and of other good and 
valuable considerations, it is hereby agreed by and between 
the parties hereto as follows: 

1. It is hereby agreed between Kass on the one part and 
Stanley and K-B on the other part, that in consideration of 
the sum of Forty-five Thousand ($45,000.) Dollars paid by 
Stanley and K-B to Kass, receipt whereof is hereby ac¬ 
knowledged, that the aforesaid agreement of lease dated 
the 12th day of December, 1944, between Kass as lessor and 
Stanley as lessee, the lessee’s interest in which lease having 
been assigned by Stanley to itself and K-B jointly, be and 
the same is hereby cancelled and terminated with the same 
force and effect as if the said lease had never been entered 
into, and each of the parties hereto hereby releases the 
other of all claims and demands of every nature whatsoever 
arising out of or connected with the said lease. 

2. In further consideration of the sum of Fifteen Thous¬ 
and ($15,000.) Dollars paid by Stanley and K-B to Kass, 
receipt whereof is hereby acknowledged, Kass agrees si¬ 
multaneously with the execution of this agreement, to fully 
convey to The MacArthur Corporation by special warranty 
deed the above described premises on the westerly side of 
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MacArthur Boulevard, N. W., District of Columbia, free 
and clear of all liens and encumbrances of every nature 
whatsoever. 

14 Stanley and K-B agree that within two (2) 
years from the date of this agreement they shall des¬ 
ignate a site within the metropolitan area of Washington, 
D. C., the cost of which site to Kass shall not exceed $100,- 
000. and upon which site, after being afforded a reasonable 
time within which to acquire title to said site, Kass agrees 
to build a theatre having a seating capacity of approxi¬ 
mately one thousand (1000) seats; said theatre is to be 
built in accordance with plans and specifications to be pre¬ 
pared and approved by Stanley and K-B, the cost of said 
plans and specifications to be paid by Kass; Kass agrees, 
upon acquiring title to said site, to enter into a lease cover¬ 
ing the same and the theatre to be built thereon, with Stan¬ 
ley or with Stanley and K-B, jointly and severally, as de¬ 
termined by Kass, at the rent, term of years, and upon the 
other terms and conditions as are set forth in a form of 
lease hereto annexed and made part hereof. In lieu of Kass 
acquiring the site as aforesaid, Stanley and K-B shall have 
the right, within two years from the date hereof, to convey 
to Kass a site in the metropolitan area of Washington, 
D. C., at a cost to Kass of not exceeding $100,000. and to 
provide Kass with plans and specifications for the erection 
of a theatre thereon, in which case Kass shall pay to Stan- 
lay and K-B the price designated by Stanley and K-B at 
which the site shall be conveyed to Kass, but not exceeding 
$100,000. and to reimburse them for the cost incurred in 
the preparation of the plans and specifications so furnished 
for the erection of a theatre thereon. Simultaneously with 
the said conveyance to Kass, Kass agrees to enter into a 
lease covering the said premises so conveyed to it and the 
theatre to be built thereon with Stanley or at Kass’ option, 
with Stanley and K-B jointly and severally, at the rent, 

term of years and upon the other terms and condi- 

15 tions as are set forth in the form of lease hereto an- 
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nexed and heretofore referred to, except as hereinafter 
recited. 

The lease, in accordance with the form hereto attached, 
prior to the execution thereof between the parties hereto, 
shall be completed by the insertion or addition of the fol¬ 
lowing : 

(a) The date of said lease. 

(b) The name or names of the lessee. 

(c) The description and location of the site upon which 
the theatre therein provided to be built, is to be erected and 
constructed, and 

(d) The amount, if any, of the deed of trust to be placed 
on said land and building, not to exceed, however, a sum 
representing 75% of the fair appraised value of the land 
and theatre building to be leased thereunder. 

4. If Stanley and K-B shall fail or refuse within two 
years from the date hereof to designate or to convey to 
Kass a site in the metropolitan area of Washington, D. C., 
upon which a theatre is to be built by Kass and leased by 
it to Stanley or to Stanley and K-B jointly and severally, as 
hereinbefore provided, Stanley and K-B jointly and sever¬ 
ally hereby obligate themselves to pay to Kass as liquidated 
and stipulated damages and as a compromise settlement of 
the loss and damage suffered by Kass and not as a penalty 
the sum of One Hundred Thousand Dollars ($100,000.), 
which shall be payable in equal annual instalments of Five 
Thousand ($5000.) Dollars over a period of twenty (20) 
years, the first of which instalments of Five Thousand 
($5000.) Dollars shall become due and payable within thirty 
(30) days after the expiration of the said two year period 
and each of the remaining instalments shall become due and 
payable on the anniversary date of this agreement. 

5. If Stanley shall be prevented from taking or partici¬ 
pating in the taking of a lease on the theatre to be erected 
by Kass as aforesaid for reasons beyond its control, then 

K-B shall have the power and privilege, indepen- 
16 dently, to exercise the right herein granted jointly 
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to Stanley and K-B. But in such event Stanley agrees 
to deposit with a bank in the City of Washington, D. C. 
to be agreed upon between Kass and Stanley, the sum of 
Fifty Thousand ($50,000.) Dollars as security for the per¬ 
formance by K-B of the terms, covenants and conditions 
of the lease which sum of Fifty Thousand ($50,000.) Dollars 
is to be repaid to Stanley at the rate of Twenty-five Thou¬ 
sand ($25,000) Dollars on the eighth anniversary of the 
date of the lease between Kass and K-B and Twenty-five 
Thousand ($25,000) Dollars on the Twelfth anniversary of 
the date of the lease between Kass and K-B, if there shall 
be no default under the said lease at the times that the said 
instalments shall be payable to Stanley. The said sum of 
$50,000. shall be deposited with a bank under a form of 
agreement to be satisfactory to Kass, which shall authorize 
the bank to pay said sum to Kass if K-B shall be in default 
for a period of sixty (60) days under said lease, or to make 
the said payments to Stanley unless said bank shall be in 
receipt of a notice from Kass that K-B is in default in the 
performance of the said lease at the time either of said in¬ 
stalments shall become due and payable. All expenses in¬ 
cident to said deposit shall be paid by Stanley. 

In Witness Whereof, Kass Realty Company, Inc., and 
Stanley Company of America have hereunto set their re¬ 
spective hands and corporate seals and Fred S. Kogod and 
Max Burka have hereunto set their hands and seals, all on 
the day and year first above written. 
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17 Attest : 

(seal) 

Kass Realty Company, Inc. 

By: /s/ Gakpield I. Kass, 
President. 

Stanley Company of America 

By: /s/ Stanleigh P. Friedman, 
Vice President. 

/s/ Fred S. Kogod (L.S.) 

/s/ Max Burka 

By: Fred Burka (L.S.) 

Atty-in-Fact, 

Co-partners doing busi¬ 
ness as K-B Amusement 
Company. 

/s/ Seymour D. Reid, 

Secretary. 

Attest : 

/s/ E. K. Hessberg, 

Asst Secretary. 

In the presence of: 

/s/ Robert E. Sher. 

/s/ Mildred M. Boyd. 

18 Filed Jun 17 1948 

Exhibit 2. 

Agreement entered into this third day of January, 1946, 
between Stanley Company of America, a Delaware corpora¬ 
tion, having an office at 321 West 44th Street, New York, 
New York, party of the first part, hereinafter referred to 
as “Stanley” and Fred S. Kogod and Max Burka, co-part¬ 
ners doing business as K-B Amusement Company, in the 
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City of Washington, District of Columbia, parties of the 
second part, hereinafter referred to as “K-B”; 

Whereas Stanley has heretofore entered into a lease with 
Kass Realty Company, a Delaware corporation (hereinafter 
referred to as Kass), which lease Stanley has assigned to 
itself and K-B jointly, whereby Stanley leased from Kass 
the premises in the City of Washington, District of Colum¬ 
bia, on the westerly side of MacArthur Boulevard, N. W., 
between Dana Place and Edmunds Place, being “of Lots 
No. 40, 47 and 48” in Square 1418 as recorded in Book 101- 
15, Map 1812, Column 8, Page 19 of the Land Records of 
the District of Columbia, the same having a frontage on 
MacArthur Boulevard of lOO' and a depth of 115', on which 
premises Kass has commenced the construction of a theatre 
pursuant to the terms of the said lease, and -which premises 
are hereinafter referred to as the “Kass premises”, and 

Whereas, K-B is the owner in fee simple of Lots No. 1 
and 2 in Block No. 13 and Lots No. 3 to 6 and 14 to 21 in 
Block No. 12, in the subdivision of part of “Whitehaven” 
now called “Palisades of the Potomac” made by Clark & 
Cotrell, trustees, as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Liber Co. 7 at 
Folio 93, except that part of said Lot 14 dedicated for 48th 
Place and shown on plat recorded in said Surveyor’s Office 
in Liber 102 at Folio 34; said Block 12 being now known 
for purposes of assessment and taxation as Square 1389”, 
and K-B has commenced the construction of a motion pic¬ 
ture theatre on a portion of the premises above described, 
all of which premises are hereinafter referred to as the 
“K-B premises,” and 

Whereas, K-B has filed a complaint for an injunc- 
19 tion in the District Court of the United States for the 
District of Columbia against Warner Bros. Pictures, 
Inc., the parent company of Stanley, Kass Realty Company, 
Inc., Garfield I. Kass and certain affiliated companies of 
Stanley, arising out of the construction of the theatre upon 
the lands and premises leased by Kass to Stanley and the 
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construction of a theatre by K-B upon the premises owned 
by K-B and hereinbefore described, and inasmuch as the 
two theatres are in close proximity to each other so that the 
parties deem it undesirable to continue the construction of 
both of the theatres commenced by or for them, as a result 
of which and for the purpose of disposing of all disputes 
arising out of the construction of both of the said theatres, 
Stanley and K-B have entered into an agreement with Kass 
for the coveyance by Kass of the premises owned by it on 
MacArthur Boulevard to a corporation to be formed by 
Stanley and K-B and for the cancellation of the lease cov¬ 
ering the said premises heretofore executed between Kass 
as landlord and Stanley as tenant and thereafter assigned 
by Stanley to itself and K-B jointly, and 

Whereas, the parties hereto desire to arrange for the 
conveyance by K-B to the said corporation to be formed by 
Stanley and K-B of the lands and premises hereinbefore 
described as owned by K-B and to arrange for the comple¬ 
tion of construction and the equipping of the theatre now 
in the course of construction thereon and also to provide 
for the joint ownership and operation of the said theatre by 
Stanley and K-B, 

Now, Therefore, in consideration of the sum of One Dol¬ 
lar by each of the parties to the owner in hand paid, receipt 
whereof is hereby acknowledged and other good and valu¬ 
able considerations, it is hereby agreed between Stanley 
and K-B as follows: 

1. That Stanley and K-B will cause to be organized a 
corporation under the laws of the State of Delaware, to be 
known as “The MacArthur Corporation,” or by such other 
name as may be available, (but which corporation is here¬ 
inafter referred to as The MacArthur Corporation), 
20 which corporation will be authorized to issue one 
hundred (100) shares of no par value Class A stock 
and one hundred (100) shares of no par value Class B 
stock. The Class A and the Class B stock shall 
have identical rights, preferences and interests in 
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the assets of the corporation and the earnings thereof but 
each such class of stock shall vote separately for two of the 
four directors of the corporation and the respective suc¬ 
cessors of said directors. The two directors elected by the 
holders of the Class A stock shall have the right to elect 
the president and vice-president of the corporation and the 
two directors representing the Class B stock shall have the 
right to elect the secretary and treasurer of the corporation. 
The shares of stock to be issued by the corporation shall 
contain a notice endorsed thereon that their sale and trans¬ 
fer shall be subject to the right of the holders of the shares 
of stock of the other class to purchase the same at book 
value before the holder and owner of said stock shall have 
the right to sell, transfer or otherwise dispose of same (ex¬ 
cept for a transfer to members of the family of the holder 
of said stock and transfers to a parent and affiliated or a 
subsidiary company of the holder of said stock). 

2. Stanley and K-B agree that they will arrange for the 
conveyance by Kass of the lands and premises now owned 
by Kass on Mac Arthur Boulevard and hereinbefore more 
particularly described, to The MacArthur Corporation, for 
and in consideartion of the payment to Kass of the sum of 
Fifteen Thousand ($15,000.) Dollars, which said sum of 
$15,000. shall be paid by The MacArthur Corporation or by 
the parties hereto and if paid by the parties hereto, each 
party shall contribute the sum of Seventy-five Hundred 
($7500.00) Dollars toward the making of said payment. 

The parties hereto further agree to arrange for the can¬ 
cellation of the lease now held jointly by them as co-tenants 
from Kass as landlord, covering the Kass premises above 
described, for and in consideration of the payment by the 
parties hereto to Kass of the additional sum of 
21 Forty-five Thousand ($45,000.00) Dollars and Stan¬ 
ley agrees to contribute toward the payment of said 
sum of $45,000.00 as and when payment is made, the sum 
of Twenty-seven Thousand Five Hundred ($27,500.00) Dol¬ 
lars and K-B agrees to contribute toward the payment of 


23 


said sum of $45,000.00 as and when payment is made, the 
sum of Seventeen Thousand Five Hundred ($17,500.00) 
Dollars. In addition to contributing the said sum of $17,- 
500.00 toward the payment to be made to Kass, K-B agrees 
to convey or cause to be conveyed to The MacArthur Cor¬ 
poration certain lands and premises owned now by Celia 
Kogod and Hannah Burka, having a width of approxi¬ 
mately 25' and a depth of approximately 115', which prem¬ 
ises adjoin the above described “Kass premises”. 

The parties hereto agree that the acquisition of the 
“Kass premises” and the cancellation of the lease thereon 
shall be in accordance with the form of agreement to be en¬ 
tered into between the- patries hereto on the one part and 
Kass on the other, a copy of which is hereto annexed and 
made a part hereof with the same force and effect as if 
fully set forth herein at length. 

3. K-B agrees, following the execution of this agreement 
and the organization of The MacArthur Corporation, to 
transfer and convey to The MacArthur Corporation, the 
“K-B premises” hereinbefore more particularly described, 
which conveyance shall be by warranty deed and free and 
clear of all liens, trusts and encumbrances of every nature 
whatsoever. K-B also agrees to assign and transfer to The 
MacArthur Corporation plans and specifications which have 
been prepared for the construction of a theatre upon a por¬ 
tion of said “K-B premises”, as well as all contracts and 
agreements which may have been entered into in connection 
with the construction of a theatre thereon and the equip¬ 
ping thereof, which contracts and agreements shall be as¬ 
sumed by The MacArthur Corporation. K-B shall also 
assign to the MacArthur Corporation all permits and ap¬ 
provals from all governmental authorities having 

22 jurisdiction, relating to the construction of the the¬ 
atre building and the equipping thereof, upon a por¬ 
tion of the above described “K-B premises”. 

4. The parties hereto agree to cause The MacArthur Cor¬ 
poration to pay to K-B for the conveyance of the said 


24 


“K-B premises” and the transfer of the plans and speci¬ 
fications and of the contracts connected with the construc¬ 
tion of a theatre upon a portion of the “K-B premises” all 
sums expended by K-B in the purchase of the said “K-B 
premises”, the preparation of the plans and specifications 
for the construction of a theatre on a portion thereof and 
all sums expended for the construction of a theatre now in 
progress, the obtaining of approvals and permits, taxes 
paid upon said lands and premises since the acquisition 
thereof and such other miscellaneous expenditures as have 
been incurred, which may properly be recognized as ex¬ 
penses connected with the acquisition and the holding of the 
said lands and premises and the construction of a theatre 
building thereon. All expenditures for which K-B is to be 
reimbursed, as in this paragraph provided, shall be subject 
to audit, before or after such reimbursement, by Stanley 
and/or The MacArthur Corporation. 

5. Each party hereto shall pay for the stock of The Mac¬ 
Arthur Corporation to be issued to it, a sum equal to one- 
half of the amount to be paid to K-B, as in the foregoing 
paragraph provided, and they further agree that from time 
to time they will pay into The MacArthur Corporation in 
the proportions herein provided, sufficient moneys to de¬ 
fray the cost incurred in completing the construction and 
the equipping of the said theatre building as and when addi¬ 
tional expenditures have been incurred, less such sums as 
The MacArthur Corporation shall obtain from financing 
the construction and equipping of said theatre through a 
mortgage, trust deed, or other lien on said premises, which 
The MacArthur Corporation shall be authorized to obtain 
at a meeting of the Board of Directors representing the 
respective parties hereto, at a rate of interest not in excess 
of four (4%) percent, per annum. 

23 6. The parties hereto further agree that immediate¬ 

ly following the conveyance of the above described 
“K-B premises” to The MacArthur Corporation, they will 
cause The MacArthur Corporation to execute a lease, as 
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landlord, to Stanley and K-B jointly, as tenants, which the 
parties hereto agree to execute as joint tenants, covering 
that portion of the “K-B premises’’ on which a theatre is 
being erected, and the theatre building now in the course of 
construction thereon and the equipment to be therein con¬ 
tained, for the term of forty (40) years commencing with 
the date of the completion and the equipping of the said the¬ 
atre building, at a rental of $20,000.00 per annum, payable 
in equal monthly instalments in advance, which lease shall 
be upon such other terms, covenants and conditions as are 
set forth in a form of lease hereto annexed and made a part 
hereof. 

7. The parties hereto also agree that simultaneously with 
the execution of the said agreement of lease, they will enter 
into an agreement for the operation of said theatre, pur¬ 
suant to which K-B shall license motion pictures for exhibi¬ 
tion therein and Stanley shall have control of the manage¬ 
ment and operation of said theatre in all other respects, 
subject to the terms and provisions of an operating agree¬ 
ment, a copy of which is hereto annexed and made a part 
hereof. The terms and provisions of such operating agree¬ 
ment shall also be applicable to the theatre to be con¬ 
structed by Kass and leased to the parties hereto, except 
that decisions as to the initial operating policy of such the¬ 
atre shall be postponed until after a site has been selected. 

8. Inasmuch as the parties hereto have obligated them¬ 
selves, pursuant to the provisions of the Kass agreement 
hereto annexed, to pay to Kass jointly and severally, as 
liquidated damages, the sum of One Hundred Thousand 

($100,000.00) Dollars in equal annual instalments of 
24 Five Thousand ($5000.00) Dollars over a period of 

twenty (20) years, in the event that Stanley or K-B 
within two (2) years from the date of the Kass agreement 
shall fail or refuse to designate or to convey to Kass a site 
in the metropolitan area of Washington, D. C., upon which 
a theatre is to he built by Kass and leased by it to either 
one or both of the parties to this agreement, as in said 
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Kass agreement more particularly described, it is agreed 
between the parties hereto that in the event the said obliga¬ 
tion to pay the amount of liquidated damages therein pro¬ 
vided shall come into being, or the sums provided to be paid 
thereunder shall become due and payable, then, if either 
one of the parties hereto shall pay to Kass, his successors 
or assigns, the entire amount of any instalment which shall 
become due and payable under the said Kass agreement, 
the party hereto making such payment shall thereupon have 
the right to have the other party hereto reimburse it to the 
extent of one-half of the amount paid under the Kass agree¬ 
ment. Each of the parties hereto waives all defenses affect¬ 
ing its obligation to contribute one-half of the sum paid to 
Kass by the other party, pursuant to the provisions of the 
Kass agreement. It is agreed that in the event either of 
the parties hereto enters into an agreement for the lease 
of a theatre from Kass while the obligation to pay liqui¬ 
dated damages to Kass remains in effect, the other party 
shall be entitled to acquire a half interest therein within 
thirty (30) days after such agreement to lease is entered 
into. 

9. Inasmuch as the Kass agreement also provides that if 
Stanley shall be prevented from taking a lease or from par¬ 
ticipating in the taking of a lease on the theatre to be 
erected in the metropolitan area of Washington, D. C. by 
Kass, pursuant to the provisions of the Kass agreement, 
K-B shall have the power and privilege of taking a lease on 
the said theatre independently, in which event Stanley 
agrees to deopsit with a bank in the City of Washington, 
D. C. the sum of Fifty Thousand ($50,000.00) Dollars as 
security for the performance by K-B of the terms, 
25 covenants and conditions of the said lease with Kass, 
which sum of $50,000.00 is to be repaid to Stanley, 
as in said Kass agreement provided, unless there shall be 
a default under the lease between Kass and K-B at the 
times the security is to be repaid to Stanley; it is therefore 
agreed between Stanley and K-B that in the event K-B 
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enters into a lease with Kass, as in the said Kass agreement 
provided and by reason of any default by K-B under its 
lease, Stanley shall not obtain the return of all or any part 
of the security deposited by Stanley for the performance 
by K-B of the terms, covenants and conditions of its lease 
with Kass, K-B shall make good to Stanley any loss sus¬ 
tained by Stanley by reason of any default by K-B under 
its lease with Kass. K-B does hereby agree to indemnify 
Stanley and agrees to hold it harmless against all loss, 
claims and/or damages which may arise against Stanley 
by reason of the failure of K-B to fully perform all of the 
terms, covenants and conditions of the lease which it may 
enter into with Kass, pursuant to the provisions of the 
Kass agreement hereto annexed. 

In witness whereof, Stanley Company of America has 
caused this agreement to be executed by its duly authorized 
officers and its corporate seal to be affixed and Fred S. 
Kogod and Max Burka have hereunto set their hands and 
seals, all on the day and year first above written. 

Stanley Company op America 

By /s/ Stanleigh P. Friedman 

/s/ Fred S. Kogod (L.S.) 

Max Burka 

By Fred Burka (L.S.) 

Attorney in fact 

Co-partners doing business 
as K-B Amusement 

(seal) Company. 

Attest. 

/s/ E. K. Hessberg 
Asst. Secretary 

In presence of: 

/s/ Robert E. Sher 
/s/ Louise M. Dawley 

• • • * • * • • * • 
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26 Filed Jun 17 1948 

Exhibit 3. 

Letter Head of 
Miller, Sher & Oppenheimer 

January 2, 1948 

Mr. Garfield Kass 

Kass Realty Company 

4461 Connecticut Avenue, N. W. 

Washington, D. C. 

Dear Mr. Kass: 

Paragraph 5 of the agreement of January 3, 1946 be¬ 
tween Kass Realty Company, on the one hand, and Stanley 
Company of America and K-B Amusement Company on the 
other, provides that if Stanley shall be prevented from tak¬ 
ing or participating in the taking of a lease on the theatre 
to be erected by Kass Realty for reasons beyond its control, 
then K-B shall have the power and privilege, indepen¬ 
dently, to exercise the right therein granted jointly to Stan¬ 
ley and K-B. 

As we construe the Decree of the Three Judge Court in 
the New York Equity case, in which Stanley Company of 
America was a defendant, Stanley is, at the present time, 
prevented from taking or participating in the taking of a 
lease on a new theatre. Therefore, K-B Amusement Com¬ 
pany hereby designates the site at the corner of Georgia 
Avnue and Shepherd Street, N. W., in the District of Co¬ 
lumbia, which you submitted at the j'oint conference in Mr. 
Payette’s office on November 18, 1947, as the site for the 
theatre pursuant to the provision of paragraph 5 of the 
agreement referred to above. 

Yours very truly, 

K-B Amusement Company 
By Feed S. Kogod 
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Motion to Dismiss or to Strike Matter from the Complaint. 

Comes now the defendant, Stanley Company of America, 
and moves the Court: 

1. To dismiss the complaint for failure to state a claim 
upon which relief can be granted, in that the cause of action 
purported to be alleged in the complaint has not accrued; 
and for grounds therefor shows: 

(a) The complaint alleges that defendant is a subsidiary 
of Warner Bros. Pictures, Inc.; that plaintiffs and defen¬ 
dant jointly own The MacArthur Corporation, which in 
turn owns the MacArthur Theatre; that plaintiffs and de¬ 
fendant jointly lease said MacArthur Theatre from The 
MacArthur Corporation; that plaintiffs and defendant are 
obligated by agreement with Kass Realty Company, dated 
Janury 3, 1946, to designate a site on which Kass Realty 
Company is to construct a new theatre, to be jointly leased 
and operated by plaintiffs and defendant. 

(b) The complaint further alleges that on June 11, 1946, 
the United States District Court for the Southern District 

of New York rendered its decision in United States 

28 v. Paramount Pictures, Inc., et al., 66 F. Supp. 323 
(an action brought by the United States under Sec¬ 
tions 1 and 2 of the Sherman Act) and that the judgment of 
said court, entered December 31, 1946, as amended Febru¬ 
ary 3,1947, (70 F. Supp. 53, 72) enjoined each of the defen¬ 
dants in said action, and their subsidiaries, from continuing 
to own and from acquiring, in conjunction with any inde¬ 
pendent motion picture theatre operator, any interest in a 
motion picture theatre. Defendant herein, Stanley Com¬ 
pany of America, is a subsidiary of Warner Bros. Pictures, 
Inc., which was and is a defendant in United States v. Para¬ 
mount Pictures, Inc., et al. 

(c) The complaint herein further alleges that the judg¬ 
ment of the District Court in United States v. Paramount 
Pictures, Inc. et al., was appealed to the United States Su- 
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preme Court, and that on May 3, 1948, that Court handed 
down its decisions and opinions (92 L. Ed. 882, advance 
opinions) therein, holding that joint ownerships of the¬ 
atres by defendants therein with independents were unlaw¬ 
ful and should be dissolved. 

(d) The complaint herein further alleges that the deci¬ 
sion of the United States Supreme Court in United States 
v. Paramount Pictures, Inc., et aL requires the defendant 
herein, Stanley Company of America, to dispose of its in¬ 
terest in the MacArthur Theatre, and in the second theatre 
to be constructed by Kass Realty Company. 

(e) The United States Supreme Court, in United States 
v. Paramount Pictures, Inc., et al., affirmed the judgment of 
the District Court in part, reversed said judgment in part, 
and remanded the cases to the District Court for further 
action not inconsistent with the Supreme Court’s opinion. 

(f) That portion of the judgment of the District Court 
dealing with joint ownership was reversed by the United 

States Supreme Court and the opinion specifically 
29 directed the District Court to make further findings, 
on remand of the cause, prerequisite to the entry of 
judgment with respect to the termination or prevention of 
joint ownership of theatres by defendants therein and inde¬ 
pendents. Inasmuch as the District Court has not as yet 
entered judgment pursuant to the remand from the United 
States Supreme Court, there was not at the date of filing 
of the complaint herein, and there is not at the date of the 
filing of this motion, any judgment in United States v. Par¬ 
amount Pictures, Inc., et al., requiring Warner Bros. Pic¬ 
tures, Inc., or its subsidiary, Stanley Company of America 
(defendant herein) to dispose of its interest in the Mac¬ 
Arthur Theatre or any other theatre. 

(g) The cause of action purported to be alleged in the 
complaint has not accrued, and the complaint herein is 
therefore premature. 

2. In the event the motion to dismiss is denied, to strike 
from the complaint all of the allegations in paragraph 13 



thereof on the ground that they are impertinent and imma¬ 
terial to the issues herein; and for grounds therefor shows : 

(a) Paragraph 13 of the complaint purports to allege the 
motives and reasons of defendant for refusing to transfer 
to plaintiffs its interest in the MacArthur Theatre and in 
the theatre to be built by Kass Realty Company, and said 
allegations are therefore impertinent and immaterial. 

Wherefore defendant prays that an order be entered in 
accordance with the within motions. 

Guggenheimer, Untermyeb, Goodrich & Amram 

By James M. Carlisle. 

607 Ring Building 
Washington 6, D. C. 

August 16, 1948 

• ••••*•••• 

30 Filed Aug 26 1948 

Motion for Summary Judgment. 

Upon the verified complaint herein and the affidavits of 
Fred S. Kogod and Robert E. Sher annexed hereto, plain¬ 
tiffs move the Court for summary judgment in their favor 
pursuant to Rule 56 (a) of the Federal Rules of Civil Pro¬ 
cedure, as amended. 

The grounds of such motion are that the pleadings, affi¬ 
davits, contracts and other documents on file herein show 
that there is no genuine issue as to any material fact and 
that plaintiffs are entitled to judgment as a matter of law. 
Dated this 26th day of August, 1948. 

Miller, Sher & Oppenheimer 

By Robert E. Sher 

1026 Woodward Building, 
Washington, D. C. 

Attorneys for Plaintiffs 
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31 Filed Aug 26 1948 
Affidavit of Fred S. Kogod. 

District of Columbia, ss: 

Fred S. Kogod, being first duly sworn, on oath deposes 
and says that he is one of the plaintiffs in above entitled 
action; that he and his partner, Max Burka, have been in 
the motion picture business in the District of Columbia for 
a good many years; that from 1924 until the beginning of 
this year they operated the Princess Theatre in Northeast 
Washington; that they have been operating the Atlas The¬ 
atre at 15th and H Streets, N. E. since 1938, the Apex The¬ 
atre at 4813 Massachusetts Avenue, N. W. since 1940, and 
the Naylor Theatre at 25th Street and Alabama Avenue, 
S. E. since 1946; that affiant personally has been operating 
the Senator Theatre at Minnesota Avenue and Benning 
Koad, N. E. since 1942. 

Affiant further states that plaintiffs herein started con¬ 
struction of the MacArthur Theatre in 1945 for the purpose 
of operating it by and on behalf of their partnership which 
is known as the K-B Amusement Company; that since the 
MacArthur was opened in December of 1946, plaintiffs’ 
manager, Frank Boucher, has done all of the buying and 
booking of pictures for such theatre; and that plaintiffs are 
now ready, willing and able to acquire defendant’s interest 
therein and take over the entire operation of such theatre. 

Affiant further states that the agreement attached hereto 
is a true and correct copy of the operating agreement of 
January 8, 1946 between plaintiffs and defendant 

32 with respect to the MacArthur Theatre. 

Fred S. Kogod 


Subscribed and sworn to before me this 23 day of August, 
1948. 


Mildred M. Boyd 
Notary Public, D. C. 
My commission expires June 30,1951. 
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! 33 Filed Oct 21 1948 

Exhibit A to Affidavit of Fred S. Kogod, Filed Aug. 26, 
1948, in Support of Plaintiffs Motion for Summary 
Judgment. 

Agreement entered into this 8th day of January, 1946, 
by and between Stanley Company of America, a Delaware 
corporation having an office at 321 West 44th Street, New 
York City, New York, party of the first part, hereinafter 
referred to as “Stanley” and Fred S. Kogod and Max 
Burka, co-partners doing business as K-B Amusement 
Company, in the City of Washington, District of Columbia, 
parties of the second part, hereinafter referred to as 
“K-B”, 

WITNESSETH: 

Whereas, by agreement of lease bearing even date here¬ 
with, Stanley and K-B as joint tenants, leased from The 
MacArthur Corporation, a Delaware corporation, the prem¬ 
ises in the City of Washington, District of Columbia, known 
and described as follows: 

“Lots No. 1 and 2 in Block No. 13, in the subdivision of 
part of “Whitehaven” now called “Palisades of the Po¬ 
tomac” made by Clark & Cotrell, trustees, as per plat re¬ 
corded in the Office of the Surveyor for the District of Co¬ 
lumbia in Liber No. 7 at Folio 93. 

Together with a certain motion picture theatre being 
erected on a portion of the said premises and the equipment 
to be therein contained (which, for convenience is herein¬ 
after referred to as the “MacArthur Theatre”), for the 
term and period of thirty-three (33) years commencing on 
the day following the completion of said theatre building 
and the installation of equipment therein, as more particu¬ 
larly described in said lease, and 

Whereas, Stanley and K-B desire to provide for the man¬ 
ner in which the said theatre is to be operated during the 
term of the lease thereon and the extent of the participa- 
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tion of each party hereto in the management and operation 
of the said MacArthur Theatre, 

Now, Therefore, in consideration of the premises and 
the sum of One Dollar, lawful money of the United 

34 States, by each of the parties to the other in hand 
paid, receipt whereof is hereby acknowledged and of 

the mutual covenants and agreements herein contained, it 
is mutually covenanted and agreed by and between the par¬ 
ties hereto as follows: 

1. The term of this agreement shall be for the duration 
of the lease on the MacArthur Theatre and if the said lease 
shall terminate and expire for any reason this agreement 
shall terminate and expire at the same time and any assign¬ 
ment or transfer by agreement, operation of law or other¬ 
wise by either party hereto of its interest in the lease on 
the MacArthur Theatre shall ipso facto result in the trans¬ 
fer of said party’s interest in this agreement 

2. The parties hereto hereby vest in K-B during the term 
of this agreement the exclusive right and authority to 
license all motion pictures to be exhibited in the theatre cov¬ 
ered hereby and K-B hereby assumes the obligation to pur¬ 
chase all motion pictures to be exhibited in the said theatre. 

3. The parties hereto hereby vest in Stanley, except as 
herein otherwise reserved, the management of the theatre 
covered hereby and Stanley agrees, subject to the terms 
and conditions hereinafter enumerated, to manage and op¬ 
erate the said theatre for the joint benefit of the parties 
hereto. It is understood and agreed between the parties 
hereto that Stanley may designate its operating agent, 
Warner Bros. Circuit Management Corporation, or a cor¬ 
poration performing similar functions to operate the the¬ 
atre covered by this agreement. 

4. Stanley agrees out of the gross receipts of every kind 
and nature received from the operation of the theatre cov¬ 
ered hereby, to pay all expenses necessary and ex- 

35 pedient for the operation of the said theatre and to 
disburse the same, all in the following manner: 
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A. Stanley shall collect the gross income of every kind 
and nature in the theatre covered by this agreement and 
shall deposit the same in a special and separate bank ac¬ 
count containing only such funds, in its name or in the name 
of its affiliated company which may act as its disbursing 
agent. 

B. From the funds so deposited, Stanley shall pay all 
expenses of the theatre promptly, when due. 

For the purposes of this agreement the term “week” 
shall mean the theatre week, whether or not the same shall 
coincide with the calendar week as shall be fixed by the 
operating policy of the theatre adopted from time to time 
by the Operating Committee; the term “accounting pe¬ 
riod” shall be deemed the period of time commencing with 
the close of business on the last Saturday in one calendar 
month and ending with the close of business on the last 
Saturday of the succeeding calendar month; the term 
“gross income” shall mean the aggregate of and shall in¬ 
clude all moneys received by such theatre for admissions 
thereto, including moneys received from and during bene¬ 
fit performances and/or midnight performances given 
thereat, less the amount of admission taxes, if any, imposed 
upon admissions by any lawful governmental authority and 
shall also include such additional sums as may be received 
in the theatre from various concessions, such as weighing 
scales, candy vending machines, advertising curtains and 
with respect to any benefit performances at said theatre, 
only the net amount of moneys received by said theatre for 
admission during such benefit performances, shall be in¬ 
cluded in the gross receipts thereof, and there shall not be 
included therein the amount of any rebate, over- 
36 charge or other amount paid to or received by the 
society or association giving or sponsoring said bene¬ 
fit performances. 

“Expenses” shall include, without limitation of the gen¬ 
erality of the foregoing, the following items: 
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(a) Rent and such other items as may be expended from 
time to time in the performance by the parties hereto as 
joint lessees of the terms, covenants and conditions of the 
lease between them and The MacArthur Corporation, cov¬ 
ering the MacArthur Theatre. 

(b) Film rentals. 

(c) Salaries of performers, musicians and stage hands. 

(d) Cost of acts and productions. 

(e) Salaries of all persons actually employed in the the¬ 
atre, such as managers, cashiers, doormen, engineers, ush¬ 
ers, cleaners, projection and sound men and any overtime 
and extra salaries paid to said employees, as well as social 
security taxes and unemployment insurance. 

(f) Newspaper and other advertising, including lobby 
displays, cost of promotions, contests, car cards, etc. and 
the cost and rental of scenery, stage props and equipment. 

(g) Telegraph, telephone and postage expended in the 
actual conduct and operation of said theatre, cost of sup¬ 
plies consumed in the theatre and the cost of uniforms and 
the cleaning thereof. 

(h) License fees charged by any governmental authority 
for the privilege of doing business and inspection fees and 
charges by any governmental bureau or department. 

(i) Fees payable to the American Society of Composers, 
Authors and Publishers. 

(j) Cost of electricity, heat, fuel, water, ventilation, re¬ 
frigeration and gas consumed in the theatre, as well as the 
cost of burglar alarm, fire prevention and safety devices 
services employed in the theatre. 

(k) Workmen’s compensation, fidelity, safe, burglary, 
liability and hold-up insurance. 

(l) Arbitration expenses, if any. 

(m) Cost of repairs in and to the theatre and its equip¬ 
ment. 

(n) Cost of audits, as hereinafter provided. 

(o) Such fees as may be agreed upon between the parties 
hereto to be payable to either of them for such services as 
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they are required to render to the theatre, pursuant to the 
provisions of this agreement. 

37 It is agreed between the parties hereto that no 
home office expenses of either party shall be charged 

as an expense of operation of the theatre and that any 
rebates, allowances or refunds allowed or obtained on any 
item of expense shall be applied to and deducted from such 
item so as to reduce the same by the amount thereof. 

Public liability insurance shall be maintained covering 
the parties hereto and The MacArthur Corporation in 
amounts of not less than $50,000. for injury to or death of 
any one person and not less than $800,000. for injury to or 
death of more than one person arising out of any one 
calamity. 

C. The balance of the gross income for each accounting 
period, as herein set forth, which shall remain after the 
payment of expenses for such accounting period, shall be 
deemed “net receipts’’. The net receipts shall be allowed 
to accumulate in said special banking account up to but not 
exceeding Five Thousand ($5000.) Dollars, which amount 
shall constitute a working fund for use in the operation of 
the theatre. In the event that said working fund shall at 
any time be used up or dissipated, in whole or in part, it 
shall be replenished forthwith in the manner in which it 
was created from subsequent receipts. 

D. Net receipts, if any, in excess of the sum of Five 
Thousand ($5000.) Dollars derived from the operation of 
the theatre covered hereby, shall be distributed within ten 
(10) days after the last Saturday of each calendar month 
during the term of this agreement (which day is hereby de¬ 
fined to mean the “accounting day”) in the proportion of 
fifty (50%) percent, to Stanley and fifty (50%) percent, to 
K-B. Any moneys remaining in the working fund accumu¬ 
lated for use in the operation of the theatre shall be dis¬ 
tributed in the same proportion between Stanley and 

38 K-B at the termination of this agreement. 
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E. If, for any reason, the operating expenses of the 
theatre for the period between one accounting day and 
the subsequent accounting day during the term of this 
agreement shall exceed an amount equal to the amount of 
the gross income for said period and any amount remaining 
in the working fund, Stanley shall notify K-B of such fact 
and of the amount of such excess. Within five (5) days 
from the giving of such notice, Stanley agrees to deposit 
in the working fund one-half (M>) of the amount of such 
excess and K-B agrees to pay to Stanley for deposit in said 
working fund the remaining one-half (Vo) of such excess. 
In the event of the failure of either Stanley or K-B to make 
their respective payments into the working fund, within 
said period as herein provided, the party which shall not 
be in default, in addition to all other rights and remedies 
herein provided, shall have the right to terminate this 
agreement by written notice to the defaulting party. 

5. In the event of the failure of either Stanley or K-B 
to make good its share of the excess of the operating ex¬ 
penses over and above the gross receipts and the amount 
remaining in the working fund during any particular ac¬ 
counting period, the other party not in default, shall have 
the right to advance the sum which the defaulting party 
shall be obligated to pay, whereupon the party which shall 
not be in default shall be entitled to receive 100% of the 
net income until the said non-defaulting party shall be re¬ 
imbursed for the entire amount which it shall have ad¬ 
vanced for the defaulting party, together with interest at 
the rate of six (6%) percent, per annum thereon. But in 
addition to said remedies herein and in the foregoing para¬ 
graphs provided, the non-defaulting party shall have the 
right to proceed by any appropriate action to re- 
39 cover the amount which the said defaulting party 
shall have been obligated to contribute, as herein¬ 
before provided, and to collect such damages as it may 
have sustained by reason of the breach of this agreement 
by said defaulting party. 
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6. Stanley shall not make any repairs in or to the Mac- 
Arthur Theatre, except with the written consent of K-B 
first had and obtained, which consent shall specify the man¬ 
ner in which payment for said repairs shall be made. Stan¬ 
ley may, in its unlimited discretion, make repairs and re¬ 
placements of a temporary nature which shall not exceed 
the sum of Twenty-five ($25.) Dollars for each item and 
such items or temporary repairs and replacements shall be 
deemed and be included as an operating expense. Stanley 
agrees to keep the said theatre in good condition as to such 
ordinary and temporary repairs. 

7. Full, complete and accurate books, records, accounts, 
data and vouchers shall be kept and maintained by Stanley 
as respects the MacArthur Theatre, the supervision and/or 
management of same and shall not be destroyed until both 
Stanley and K-B agree thereto, and shall be audited an¬ 
nually by Price, Waterhouse & Co., or some other firm of 
accountants of like standing. All disputes with respect to 
accounting shall he determined by Price, Waterhouse & Co. 
or some other accountants of like standing and the decision 
of such accounting firm shall be conclusive and binding 
upon the parties hereto, and the expense shall be charged 
against the operation of the theatre. 

All of said books, records, accounts, data and vouchers 
shall at all reasonable times be available for inspec- 
40 tion by K-B at the office of Stanley at No. 321 West 
44th Street, New York City, New York and K-B shall 
at all reasonable times have the right to make copies there¬ 
of or abstracts therefrom. 

Stanley shall furnish or cause to be furnished to K-B 
daily statements of box-office receipts in connection with 
the operation of said theatre, as well as statements of re¬ 
ceipts and expenses in connection therewith for each show 
week, as well as for each accounting period as herein de¬ 
fined. 

8. It is understood and agreed that the initial operating 
policy of the MacArthur Theatre shall be that of a second- 
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run neighborhood theatre. Stanley agrees that it will not 
close the MacArthur Theatre except for repairs and reno¬ 
vations which may necessitate the closing of same and ex¬ 
cept by reason of strikes, epidemics, orders of any duly 
constituted authority, fire, earthquake, acts of God or in¬ 
evitable casualty, or except with the consent of the operat¬ 
ing committee. 

9. Stanley hereby appoints Messrs. John J. Payette and 
George Crouch and K-B hereby appoints Messrs. Fred S 
Kogod and Frank A. Boucher as members of an operating 
committee consisting of four members, two of whom shall 
always be appointed by Stanley and two of whom shall al¬ 
ways be appointed by K-B. Either party hereto may, at 
any time, upon written notice to the other, substitute a new 
member or members to the operating committee (either per¬ 
manent or temporary) instead and in place of the member 
or members previously designated by them. 

Subject to all of the provisions and limitations contained 
in this agreement, the duties and powers and functions of 
said operating committee shall be as follows: 

41 A. It shall have the sole power and authority from 
time to time to designate and change the entertain¬ 
ment policy and specify the admission prices of the theatre 
covered by this agreement. 

B. It shall have the power to determine any dispute aris¬ 
ing between Stanley and K-B under this agreement, except 
accountancy disputes, as hereinbefore provided. 

C. It shall prepare a budget for the operating of the the¬ 
atre ; it shall have full budgetary control over all operating 
expenses as herein enumerated. No person shall be em¬ 
ployed in the operation of the said theatre whose salary 
shall be in excess of $50.00 per week without the consent 
and approval of the Operating Committee. 

D. It shall meet regularly in Washington, D. C. during 
the term of this agreement and it shall keep a written rec¬ 
ord of all action had or taken at said meetings. The pres¬ 
ence of all members of the committee shall be necessary to 
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constitute a quorum and a unanimous vote and in lieu there¬ 
of the unanimous consent of all members of the committee 
in writing shall be required to transact any business here¬ 
under. Any decisions made by the operating committee 
with respect to any matter or thing within its jurisdiction, 
shall be final and binding but it shall have no authority to 
amend the provisions of this agreement or to transact any 
business not within the general scope and not in further¬ 
ance of the general purposes of this agrement. 

E. In the event that there shall be a dispute between the 
members of the operating committee with respect to any 
matter or thing with reference to the supervision and oper¬ 
ating and management of the theatre covered by this agree¬ 
ment, or in the event that the members of the operat- 
42 ing committee are unable to agree upon any matter 
or thing involving the management and scope of this 
agreement, then said dispute or controversy shall be re¬ 
ferred for determination by arbitration as hereinafter pro¬ 
vided. 

10. If any controversy under this agreement shall arise 
between Stanley and K-B, which controversy or dispute 
cannot be decided by the operating committee to be ap¬ 
pointed pursuant to the provisions of this agreement, it 
shall be settled by arbitration, in the following manner : 

Either party may by notice in writing served on the 
other, appoint one arbitrator within five (5) days after the 
receipt of such notice: and each party agrees that upon re¬ 
ceiving such notice it will so appoint an arbitrator. The 
two arbitrators thus appointed shall, within five (5) days 
after the appointment of the one last appointed, jointly ap¬ 
point a third arbitrator. The controversy shall be sub¬ 
mitted to the three arbitrators in such manner as they shall 
direct and their decision, or the decision of a majority of 
them, rendered in writing, shall be final, conclusive and 
binding upon the parties. In the event the second arbitra¬ 
tor shall not be appointed as provided, or the two arbitra¬ 
tors first appointed shall fail to appoint a third, applica- 
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tion may be made by either party to the American Arbitra¬ 
tion Society to designate and appoint an arbitrator or 
arbitrators as the case may require. Each party shall pay 
its own expenses in connection with the arbitration, but the 
compensation and expenses of the arbitatrors shall be borne 
in such manner as may be specified in their decision in 
writing. Any board of arbitration created as herein pro¬ 
vided shall be vested with absolute discretion as to the 
manner and method of making its determination and de¬ 
cision. In the event of any arbitration as herein provided, 
each of the parties hereto shall cooperate with the 
43 other and with the Board of Arbitration and in par¬ 
ticular each party shall furnish to any such board of 
arbitration any and all data and/or information in its pos¬ 
session that may be called for by said board of arbitration. 

11. If either party to this agreement shall become dis¬ 
satisfied with the manner in which the other shall be per¬ 
forming its duties hereunder, i.e., in the operation of the 
theatre or the licensing of photoplays for exhibition there¬ 
in, as the case may be, it shall notify the party in writing 
of the changes it desires the said party to effect in the per¬ 
formance of its duties hereunder. If the party which is 
obligated to perform said duties shall not comply with the 
request made upon it with due diligence, then the resulting 
dispute shall be referred for determination by arbitration 
as herein provided. The parties hereto agree to comply 
with the decision of the arbitrators with due diligence and 
upon the failure of the party to do so in the performance of 
its duties hereunder, then the performance of said party’s 
duties under this agreement shall be transferred to the 
other party thereto. 

12. Wherever in this agreement it is provided that notice 
shall or may be given by one party to the other, such notice 
shall be in writing and shall be personally delivered or sent 
by registered mail, if to Stanley at No 321 West 44th 
Street, New York City, New York, or if to K-B at 4813 
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Massachusetts Avenue, N. W., Washington, D. C. Such 
notice shall be deemed to have been given upon its delivery, 
if delivered, or upon its receipt, if sent by registered mail. 
Either party may at any time alter its address by giving 
notice in writing to the other. 

44 13. Stanley agrees that it will not engage anyone 

in connection with the operation of the theatre cov¬ 
ered hereby whose salary shall be charged as an expense 
of operation of the theatre covered by this agreement un¬ 
less said employe shall devote all of his time and attention 
to the theatre covered hereby. 

14. The parties hereto agree that they will not assign 
their respective interests in this agreement without at the 
same time assigning their respective interests in the lease 
on the MacArthur Theatre. It is understood and agreed 
that neither party hereto shall have the right to sell, assign 
or transfer its interest in the lease on the MacArthur The¬ 
atre without first offering to sell, assign or transfer its in¬ 
terest in the lease on the said theatre to the other party 
hereto, who is a joint tenant under the said lease on the 
MacArthur Theatre, at a price for its interest in the said 
lease and in this agreement, which shall be computed as 
follows: if the said sale, assignment or transfer is made 
during the first eight (8) years of the term of the MacAr¬ 
thur lease, it shall ofiFer to sell, assign or transfer its inter¬ 
est in the lease and in this agreement at a price equal to 
one-half of a sum which shall represent four (4) times the 
average annual profit derived from the operation of the 
MacArthur Theatre during the years preceding the offer 
to sell, assign or transfer the interest in the lease on said 
theatre; and if said offer to sell, assign or transfer should 
be made during the second eight (8) years of the term of 
the lease on the MacArthur Theatre, it shall offer to sell, 
assign or transfer its interest in the lease and in this agree¬ 
ment at a price equal to one-half of the sum which shall 
represent three (3) times the average annual profit derived 
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from the operation of the MacArthur Theatre during the 
years preceding the offer to sell, assign or transfer 

45 the interest in the lease on said theatre; and if said 
offer to sell, assign or transfer should be made dur¬ 
ing the third eight (8) years of the term of the lease on the 
MacArthur Theatre, it shall offer to sell, assign or transfer 
its interest in the lease and in this agreement at a price 
equal to one-half of the sum which shall represent two (2) 
times the average annual profit derived from the operation 
of the MacArthur Theatre during the years preceding the 
offer to sell, assign or transfer the interest in the lease on 
said theatre; and if said offer to sell, assign or transfer 
should be made during the last nine (9) years of the term 
of the lease on the MacArthur Theatre, it shall offer to sell, 
assign or transfer its interest in the lease and in this agree¬ 
ment at a price equal to one-half of the sum which shall rep¬ 
resent the average annual profit derived from the operation 
of the MacArthur Theatre during the years preceding the 
offer to sell, assign or transfer the interest in the lease on 
said theatre. In the event Stanley’s interest in the lease 
is sold, assigned or transferred (other than to the parent 
or a subsidiary or affiliated company), the management of 
the theatre shall become vested in K-B. In the event 
K-B’s interest in the lease is sold, assigned or transferred 
(other than to members of the families of Fred S. Kogod 
or Max Burka), the right to license pictures for exhibition 
in such theatre shall become vested in Stanley. 

15—For the purpose of assuring the success of the Mac¬ 
Arthur Theatre and that the parties hereto will devote 
their joint efforts for the joint enterprises covered hereby, 
the parties hereto agree that neither of them will become 
interested, directly or indirectly, by the investment 

46 of moneys or otherwise, in the operation of any 
theatre to be hereafter constructed within a radius of 

two (2) miles from the MacArthur Theatre. 

In Witness Whereof, Stanley Company of America has 
hereunto set its hand and corporate seal and Fred S. Kogod 
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and Max Burka have hereunto set their hands and seals, all 
on the day and year first above written. 

Stanley Company of America 

By: /s/ Harry M. Kalmine 
Vice President 

/$/ Fred S. Kogod (L.S.) 
For 

Fred S. Kogod & Max Burka (L.S.) 
Co-partners doing business as 
K-B Amusement Company. 

Attest : 

/s/ E. K. Hessberg 
Asst. Secretary 

(Seal) 

In presence of: 

/s/ Robert E. Sher 
Robert E. Sher 

/s/ Louise M. Dawley 
Louise M. Dawley 

48 Filed Aug 26 1948 

Affidavit of Robert £. Sher. 

District of Columbia, ss: 

Robert E. Sher, being first duly sworn, on oath deposes 
and says that he is one of the attorneys for the plaintiffs in 
above entitled action; that he also represented plaintiffs 
in the suit filed by them in this Court on October 1,1945 to 
restrain Warner Bros. Pictures, Inc. and its subsidiaries 
and Kass Realty Company from constructing a second 
“MacArthur” Theatre three blocks from plaintiffs’ the¬ 
atre, which action is described more fully in Paragraphs 3 
and 4 of the complaint; that as counsel for the plaintiffs he 
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participated in the negotiations leading up to the settle¬ 
ment agreements of January 3,1946, between plaintiffs, de¬ 
fendant and Kass Realty Company. 

Affiant states that such settlement negotiations were in¬ 
stituted after the trial of the case of United States v. Para¬ 
mount Pictures Inc., et al was started in United States Dis¬ 
trict Court for the Southern District of New York on Oc¬ 
tober 8, 1945; that at the time of such negotiations plain¬ 
tiffs and the Warner representatives were aware of the fact 
that the Government was contending in such suit that de¬ 
fendants’ pooling agreements and joint ownerships were 
violative of the antitrust laws as well as that the defendants 
in such action should be required to dispose of all of their 
theatre interests; that discussions were had between the 
parties as to what would happen in the event the Govern¬ 
ment was successful in such suit; that Paragraph 5 
49 of the agreement of January 3, 1946 with Kass 
Realty Company (Exhibit 1 attached to complaint) 
was included in the agreement for the express purpose of 
protecting plaintiffs and defendant against the loss of 
$100,000 to Kass in the event the Government should pre¬ 
vail in either or both of such contentions; and that on Jan¬ 
uary 3, 1948, which was the deadline date for the designa¬ 
tion of a site for the second theatre under the Kass agree¬ 
ment, the very contingency which the parties had in mind 
at the time the agreement was executed had in fact oc¬ 
curred. 

Affiant further states that the last sentence of the first 
paragraph of the agreement of January 3, 1946 between 
plaintiffs and Stanley (Exhibit 2 attached to complaint) 
providing that the stock in The MacArthur Corporation 
could not be sold by either party without first offering it to 
the other party at book value, as well as Paragraph 14 of 
the operating agreement between the parties (which para¬ 
graph is set forth in full in Paragraph 6 of the complaint) 
were included in such agreements with the same purpose 
in view, namely, to take care of the contingency that might 
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arise in the event the Government should be successful in 
the big antitrust case. 

Robert E. Sher. 


Subscribed and sworn to before me this 23rd day of Au¬ 
gust, 1948. 


Mildred M. Boyd 
Notary Public , D. C. 


My commission expires June 30, 1951. 

#*#•##*#*• 


50 Filed Oct 7 1948 

Affidavit of A. Julian Brylawski. 

A. Julian Brylawski, being first duly sworn, on oath de¬ 
poses and says that he is Real Estate Manager for Stanley 
Company of America for the Washington Zone, which in¬ 
cludes Maryland, Virginia, the District of Columbia and 
parts of Pennsylvania and West Virginia; that he has been 
in the motion picture business in Washington since 1908, 
as an independent exhibitor, theatre manager, and devel¬ 
oper of motion picture sites; that he is experienced in the 
selection of land as adaptable for motion picture purposes, 
having personally selected a large number of the sites now 
occupied by theatres in Washington, both Warner theatres 
and independent theatres; and that he personally partici¬ 
pated in the negotiations with the plaintiffs herein, both 
prior to and after the execution of the contracts dated Jan¬ 
uary 3, 1946. 

Affiant further says as follows: 

Part of the settlement of the original MacArthur dispute 
involved the choice between the two opposing tracts 

51 on MacArthur Boulevard for the completion of the 
partially erected theatres on each. It was finally de¬ 
termined to use the former K-B site as the site for the 
theatre and to abandon the construction on the former Kass 
site. This latter, which had been put into the name of the 
MacArthur Corporation as part of the settlement, was then 
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held as vacant ground for future development or sale. The 
site is carried on the books of the MacArthur Corporation 
at approximately $16,000, which is but a fraction of its real 
value, since the land has substantial value for many kinds 
of commercial development. To illustrate, affiant, about 
ten months ago, received a bona fide cash offer of $45,000. 
for the property from a purchaser who desired to construct 
a liquor store. This offer was submitted to plaintiff 
Kogod, who turned it down on the ground that it could be 
disposed of at a still better price if a purchaser could be 
found to develop it for bowling alleys. 

Affiant personally participated in the efforts to select a 
site for the “second theatre” under the 3-party agreement 
between plaintiffs, defendant and Kass Realty Company, 
Inc. Due to the substantial construction of motion picture 
theatres during the past twenty-five years in Washington, 
particularly in the last ten years, there are no more 100% 
sites, as they are called in the trade. These are sites in tot¬ 
ally new areas, which are unserved with theatres and where 
the unfilled demand practically guarantees a profitable en¬ 
terprise. No theatre site can now be found which will not 
compete to some extent with existing theatres, and the se¬ 
lector of a site must keep this factor in mind. The enor¬ 
mous costs of construction since the end of war ne- 
52 cessitafe the exercise of the best possible judgment 
in selection, so as not to result in the construction of 
a theatre which will operate at a heavy loss. 

As far back as 1939, and continuing up to 1945, affiant was 
of the opinion that the two best remaining sites in Washing¬ 
ton were the MacArthur Boulevard section and the area on 
upper Wisconsin Avenue. It was as a result of this opin¬ 
ion that the defendant interested itself in the MacArthur 
area in the first place. Following the settlement and the 
execution of the contracts, affiant worked on the problem of 
finding the new location called for by the 3-party agree¬ 
ment. In view of affiant’s opinion, as recited above, affiant 
first offered to Kogod a site at Wisconsin Avenue and Har¬ 
rison Street, N. W. This site was about one mile air-line 
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and about two miles by highway from plaintiffs’ Apex 
Theatre; and about three-quarters of a mile air-line and 
about one and one-quarter miles by highway from the de¬ 
fendant’s Avalon Theatre. A theatre there would also com¬ 
pete with defendant’s Calvert and Uptown Theatres. How¬ 
ever, it would serve a rapidly growing neighborhood which 
could reasonably support another theatre. Kogod, how¬ 
ever, turned this site down. This offer was made in early 
January, 1947. 

The second site offered to Kogod by affiant was at the 
corner of New Hampshire Avenue and Ethen Allen Road, 
N. W. This tract is near the defendant’s Takoma, Sheri¬ 
dan and Kennedy Theatres, the Takoma being the nearest, 
but is beyond them to the northeast, and should draw from 
the large, newly developing area east of Takoma Park and 
in lower Prince Georges County. This site was offered to 
Kogod in May, 1947, just before he left for his vacation in 
California, and he postponed a decision on the site 
53 until his return in June. Sometime after his return, 
Kogod turned this site down also. He had no 
theatres in this area but owned or controlled another site 
at Flower Avenue and Piney Branch Road, in Takoma 
park. This site was inferior to the New Hampshire Ave¬ 
nue tract in many -ways and was one and three-quarters 
miles air-line, and well over two miles by highway, distant. 

The only site proposed by Kogod is located at Georgia 
Avenue and Shepherd Street, N. W. The size of this lot 
limits a theatre to be built thereon to about 800 seats, and 
the proposed site is approximately in the middle of a group 
of five theatres already in the neighborhood, the nearest 
being three blocks away, and the farthest two miles away. 
They have a total seating capacity of well over 5,000 seats, 
and no new theatre, no matter how beautifully equipped, 
could attract any new trade. The neighborhood is not 
adaptable to expansion, since the Soldiers’ Home on the 
east and Rock Creek Park on the west freeze the area, 
which is almost totally built-up at the present time. By 
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way of contrast, the Wisconsin Avenue and New Hamp¬ 
shire Avenue sites, are located on the “fringe” of existing 
areas, where unlimited opportunity for expansion exists, 
and where, in fact new development is now going on. A 
new theatre at the Georgia Avenue site is, in affiant’s opin¬ 
ion, doomed to heavy losses and it would be financially un¬ 
wise for the defendant to take or participate in a lease on 
this site, or to obligate itself to put up $50,000. to guarantee 
plaintiffs’ rental obligations, if plaintiffs were the sole les¬ 
sees. For these reasons, this site was not approved. 

Kogod never presented any other site for the “second 
theatre” and, on the approach of the end of the two-year 
period within which the site had to be selected, aflfi- 

54 ant, at the request of Kogod and his attorney, Robert 
E. Sher, Esq., negotiated with Kass for an extension 

of the time. Kass readily agreed to such extension until a 
reasonable time after the Supreme Court would render its 
decision but demurred at putting the extension in writing, 
since this evidenced to him a lack of faith in his word. Affi¬ 
ant was quite satisfied to accept Kass’ word, and, in fact, 
the extension has been scrupulously adhered to by Kass, up 
to the date of the making of this affidavit. 

A. Julian Brylawski. 

Subscribed and sworn to before me a Notary Public, this 
25th day of September, 1948. 

Richard S. Beck. 

• ••••••••• 

55 Filed Oct 7 1948 

Affidavit of Miles H. Alben. 

Miles H. Alben, being first duly sworn, on oath deposes 
and says that he is a member of the Bar of the Sta*e of New 
York and a member of the legal staff of Warner Bros. Pic¬ 
tures, Inc., and of Stanley Company of America, defendant 
herein; that he personally participated, as attorney for the 
defendant, in certain of the negotiations with the plaintiffs 
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and their attorney, Robert E. Sher, Esq., (hereinafter re¬ 
ferred to as “Sher”) during the years 1947 and 1948, in¬ 
cluding negotiations concerning the so-called 11 second 
theatre” referred to in the three-party agreement dated 
January 3, 1946 between plaintiffs, defendant and Kass 
Realty Co., Inc. (hereinafter called “Kass”). Said agree¬ 
ment is, for convenience, referred to as the “3-party agree¬ 
ment”. 

56 Affiant further says as follows: 

On March 6, 1947, after the District Court had 
handed down its Findings, Conclusions and Judgment in 
U. S. v. Paramount, et al, Sher came to New York and met 
with affiant and Rudolph Weiss, Head of the defendant’s 
Real Estate Department. At this meeting, the parties dis¬ 
cussed the possible effect of this judgment in their future 
relationships and Sher proposed that the defendant sell its 
interest in the MacArthur Theatre joint venture to the 
plaintiffs at a price not less than the amount defendant had 
invested therein. Defendant agreed to consider this pro¬ 
posal. 

However, when the parties reconvened on April 9, 1947, 
plaintiff Kogod, in Sher’s presence, stated that he was 
about to leave for an extended pleasure trip to the West 
Coast for two months or more, and that all discussions 
should be postponed until his return. Although more than 
a year had gone by since the date of the 3-party agreement 
and the two-year period for the designation of the site for 
the “second theatre” was to expire in nine months, Kogod 
further stated that he had no plans for any new site and 
that matters relating to the site for the “second theatre” 
should also be left in abeyance until his return. 

Kogod did not return until the middle of June. Efforts 
were promptly made to arrange a meeting, but it was not 
possible, because of vacations and other reasons, to do so 
before early August. Affiant, with Weiss, met with Kogod 
and Sher on August 5, 1947 and it was agreed to 

57 postpone further any final decision until it could be 
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determined whether Kass would agree to extend the Janu¬ 
ary 3, 1948 time limit for the designation of the site for 
the ‘‘second theatre”. Kass was then in Europe. 

When Kass returned, he first refused any postponement, 
but in early December, he did agree to an extension until 
the Supreme Court rendered its decision in the case of U.S. 
v. Paramount. Kass demurred about placing the extension 
in writing. Thereupon, Kogod, in Sher’s presence, at a 
meeting in early December 1947, stated that he demanded 
an immediate conveyance of all defendant’s interests in the 
“second theatre” without consideration and that, upon 
failure of defendant so to do, Sher would forthwith bring 
suit against defendant. Following this demand, Sher sug¬ 
gested as an alternative that defendant attempt further to 
secure an extension from Kass; that Kogod and represen¬ 
tatives of the defendant would continue to search for an 
acceptable site; and that Sher would intervene with the 
Anti-Trust Division of the Department of Justice and at¬ 
tempt to secure their consent to the defendant’s acquiring 
the “second theatre”. This would permit a settlement of 
the joint difficulties, under which plaintiffs would buy out 
defendant’s interests in the MacArthur Theatre and de¬ 
fendant would take over the “second theatre” independent 
of the plaintiffs. This suggestion of Sher was accepted, as 
an appropriate basis for further action. 

On or about December 16, 1947, Sher reported to affiant 
that the Department of Justice was unable to grant permis¬ 
sion to defendant to acquire the “second theatre” since 
this might be prejudicial to their position in the 
58 pending action of U. S. v. Paramount, but that such 
consent might be granted later on, dependent upon 
the ultimate decision in that case. 

During this same period, Kass reiterated his oral exten¬ 
sion agreement. Sher, however, indicated an unwilling¬ 
ness to accept Kass’s oral agreement and proposed as al¬ 
ternatives that (1) defendant indemnify plaintiffs against 
loss by reason of the fact that the Kass extension was not 
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in writing, or (2) that defendant agree to approve Georgia 
Avenue and Shepherd St. N. W. as the site for the “second 
theatre The site on Georgia Avenue is a site which had 
previously been suggested by Kogod, after he had rejected 
the two sites suggested by defendant; the Georgia Avenue 
site was not desirable for a new theatre, because located 
in a neighborhood already fully supplied with first-class 
theatre accommodations. On these matters, reference is 
made to the affidavit of A. Julian Brylawski. Sher’s posi¬ 
tion is set forth in his letter to John Payette dated Decem¬ 
ber 29, 1947, a copy of which is attached and marked 
Exhibit “A”. 

Sher forwarded to Rudolph Weiss, head of defendant’s 
Real Estate Department in New York, a copy of his letter to 
Payette. Affiant then talked with Sher over the phone, and 
it was agreed between them that the problem could be satis¬ 
factorily solved by sending letters to Kass confirming the 
oral extension agreement. Accordingly, Payette wrote to 
Kass from Washington on December 30th as follows: 

59 “We express to you our sincere thanks for the 
kindness you have shown us in connection with the 
proposed second theatre. 

“Julian told me why you do not want to give us a writ¬ 
ten extension but you can rest assured that we appreciate 
your oral word and I want to thank you for helping us in 
this trying situation. 

“The Supreme Court will hear U. S. vs. Paramount, et 
al in February and shortly after they render their decision 
we will be able to tell you exactly what we want to do. 

“With kindest personal regards and every wish for a 
successful, prosperous New York, I remain 

Yours very truly” 

and Weiss wrote to Kass from New York on December 
31st as follows: 

“Both Julian Brylawski and John Payette have kept us 
posted of the developments in Washington concerning the 



designation of a site for the proposed second theatre. I 
appreciate your co-operation in expressing your willing¬ 
ness to postpone the January 3, 1948 date in our agreement 
until after the Supreme Court decision comes down. 

“We thought that we had this problem at least tempo¬ 
rarily deferred until after the Supreme Court decision 
comes down, but we have received a communication from 
the attorney representing the K & B Amusement Co., which 
has complicated the situation further. 

“You may rest assured that should the Supreme Court 
decision not prevent us from taking a lease on the theatre 
to be erected or from participating in the taking of that 
lease, we will as expeditiously as possible come to an agree¬ 
ment with the K & B Amusement Co. with regard to a site, 
However, if as the result of the Supreme Court decision, we 
are so prevented, then the pertinent provision of the agree¬ 
ment which contemplated that situation, will apply. 

Very truly yours,” 

Both of these letters were read by telephone to Sher. 
Payette read his letter to Sher in Washington; affiant read 
the Weiss letters to Sher from New York. Sher approved 
both letters and stated that they covered the situation 
nicely. 

60 Later, on December 31st, affiant prepared a reply 
to Sher’s letter to Payette of December 29th, a copy 
of which is attached hereto and marked Exhibit “B.” 

However, Sher, in complete contradiction of his oral 
agreement with affiant and his approval of the two letters 
confirming the Hass extension, prepared, for signature by 
the plaintiffs, a formal designation of the Georgia Avenue 
site. This designation dated January 2, 1948 in addition 
to being evidence that Sher was not candid in his agree¬ 
ment with affiant, was a direct denial to Kass of Hass’ oral 
extension of the time for designation of the site. The letter 
read as follows: 
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“Paragraph 5 of the agreement of January 3, 1946 be¬ 
tween Kass Realty Company, on the one hand, and Stanley 
Company of America and K-B Amusement Company on 
the other, provides that if Stanley shall be prevented from 
taking or participating in the taking of a lease on the 
theatre to be erected by Kass Realty for reasons beyond its 
control, then K-B shall have the power and privilege, inde¬ 
pendently, to exercise the right therein granted jointly to 
Stanley and K-B. 

“As we construe the Decree of the Three Judge Court 
in the New York Equity case, in which Stanley Company 
of America was a defendant, Stanley is, at the present 
time, prevented from taking or participating in the taking 
of a lease on a new theatre. Therefore, K-B Amusement 
Company hereby designates the site at the corner of 
Georgia Avenue and Shepherd Street, N. W. in the District 
of Columbia, which you submitted at the joint conference 
in Mr Payette’s office on November 18, 1947, as the site 
for the theatre pursuant to the provisions of paragraph 5 
of the agreement referred to above.” 

Immediately upon receipt of this letter, affiant prepared, 
for Weiss’ signature, a letter to plaintiff Kogod, 
61 dated January 5, 1948, which read, in part, as 
follows: 

“Pursuant to our agreement that we should approach 
Mr. Kass for the extension, we obtained an extension from 
the Kass Realty Company to a date reasonably after the 
decision of the Supreme Court in the above case. Although 
you were in accord with the extension so granted, you ex¬ 
pressed your dissatisfaction that it was given orally and 
not in writing. With the consent of your attorney, Mr. 
Sher, we wrote letters to Mr. Garfield Kass and Kass 
Realty Company, expressing our thanks for the co-opera¬ 
tion and courtesy extended. As was explained to Mr. Sher, 
to have insisted upon a written extension might have been 
interpreted by Mr. Kass as evidence of our lack of faith 
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in his word and might have resulted in his withdrawal of 
the extension granted. 

“We regret that you failed to inform us of your inten¬ 
tion to send the letter which you sent to Kass Realty Com¬ 
pany. This we believe has complicated this situation 
further. Your attorney has been in telephonic communi¬ 
cation with us as recently as December 31, 1947 and gave 
us no indication that you would act as you have. Your uni¬ 
lateral action is a violation of the spirit of co-operation 
which we have shown and which is implicit in the agreement 
between your company, ours and the Kass Realty 
Company.’* 

A copy of the entire letter is attached hereto and marked 
Exhibit “C”. Simultaneously, affiant prepared a letter 
for Weiss to send to Kass, a copy of which is attached 
hereto and marked Exhibit “D”. 

Subsequent to the sending of the letter to Kass on Janu¬ 
ary 2nd, Sher and Kogod ignored the obvious and open 
compliance by Kass with his oral agreement for an exten¬ 
sion of time; refused to make any effort to secure an agree¬ 
ment with defendant on a site for the “second theatre”; 
assumed the position that they could act unilaterally and 
with impunity, wholly ignoring the defendant; and de¬ 
manded that the defendant settle all its relationships with 
the plaintiffs upon the terms to be dictated by the plain¬ 
tiffs, and no other terms. 

62 With respect to the MacArthur Theatre, Sher and 
Kogod delivered an “ultimatum” to defendant on 
January 22, 1948, demanding that defendant sell its inter¬ 
ests to the plaintiffs, and refusing to consider any propo¬ 
sals for the sale of their interests to the defendant, even 
though the latter was then feasible, with the approval of 
the Department of Justice and the District Court, under 
the then District Court decree in U. S. v. Paramount. 
Further, with respect to the “second theatre” under the 
3-party agreement, they demanded that, simultaneously 


f 
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with the sale of defendant’s interest in the MacArthur 
Theatre to plaintiffs, defendant choose between (a) accept¬ 
ing a conveyance from plaintiffs of all the plaintiffs’ rights 
in the “second theatre” and (b) conveying to plaintiffs, 
without consideration, all defendant’s rights in the “second 
theatre”. 

The averment in paragraph 12 of the Complaint, to the 
effect that defendant demanded a conveyance from the 
plaintiffs of all the plaintiffs’ rights in the “second 
theatre” before defendants would convey their interest in 
the MacArthur Theatre to the plaintiffs, which averment is 
repeated by Sher at Page 3 of his brief in support of the 
action for summary judgment, is untrue. The truth is that 
this proposal was a proposal of Sher which the defendant, 
on or about May 27, 1948, stated it would be willing to 
accept, if the Department of Justice would approve, and 
which Sher and Kogod then immediately withdrew. 
63 Upon receipt of the Sher and Kogod ultimatum, 
defendant took no further action until after the deci¬ 
sion of the Supreme Court. In the interim, however, the 
Kass extension, which had been honored fully by Kass, was 
again confirmed by affiant in a letter to Kass’ attorney, 
dated April 8,1948, a copy of which is attached and marked 
Exhibit “E”. 

The decision of the Supreme Court was delivered on May 
3, 1948, and the judgment of the lower court was affirmed 
in part and reversed in part, and the cases were remanded 
to the District Court for further proceedings. Included in 
the Supreme Court’s opinion was an unconditional reversal 
and remand of that part of the lower court Decree upon 
which Sher had relied for his letter of January 2, 1948, 
above quoted, and his alleged right of unilateral designa¬ 
tion of the Georgia Avenue site; namely, that any further 
theatre expansion by the defendant was forbidden. 

Sher and Kogod then reiterated their ultimatum on May 
27, 1948, under threat of immediate suit. They insisted 
that defendant sell to plaintiffs defendant’s entire interest 
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in the joint venture; not merely defendant’s interests in 
the MacArthnr Theatre, but also defendant’s interest in 
the vacant land on MacArthur Boulevard which was not 
affected by the Paramount proceedings, and the stock of 
MacArthur Corporation, at book value. They further in¬ 
sisted that defendant recognize plaintiff’s unilateral desig¬ 
nation of the Georgia Avenue site as performance of the 
3-party agreement, although the Kass extension was 
64 still in force; the time for bilateral agreement on a 
site had not yet expired; and any claim that defend¬ 
ant was “prevented” from taking a lease on the new 
theatre was nullified by the Supreme Court’s opinion. 

At that meeting, affiant and others representing defend¬ 
ant made it clear that defendant, without admitting any 
legal compulsion to do so, would go along with the disso¬ 
lution of the joint relationship in a spirit of compromise, 
if it would be accomplished upon a fair and equitable basis, 
and predicated upon the true, fair value of defendant’s 
interests. It was further made clear that defendant had 
no intention of permitting plaintiffs to gouge defendant out 
of its half interest in the vacant land, (which land is car¬ 
ried on the books of MacArthur Corporation at approxi¬ 
mately $16,000, but has a fair market value of at least 
$45,000), the continued joint ownership of which was 
entirely proper under any interpretation of the Paramount 
opinion; nor would the defendant recognize the plaintiffs’ 
right of unilateral designation of the site for the “second 
theatre”. 

As previously set forth in this affidavit (page 8) defend¬ 
ant’s representatives said they would then be willing to 
accept Kogod and Sher’s January terms of settlement, 
i.e. a sale of the MacArthur Theatre interests to the plain¬ 
tiffs at their true, fair value and a transfer of plaintiffs’ 
interests in the new theatre to the defendant, if the De¬ 
partment of Justice would approve. However, the moment 
defendant indicated a willingness to accept this proposal, 
Sher and Kogod withdrew it. 
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65 Sher and Kogod declined to withdraw from their 
“ultimatum” position. Shortly thereafter this 

action was instituted, which, as will be seen from the aver¬ 
ments therein and the prayer thereof, seeks to enforce the 
ultimata above-described. 

Meles H. Alben 
Miles H. Alben 

Sworn to and subscribed before me, a Notary Public, on 
this 24th day of September, 1948. 

Lillian R. Geffert 
Exhibit “A.” 

66 Filed Oct 7 1948 
Miller, Sheb & Oppenheimer 

Attorneys at Law 
Woodward Building 
Washington 5, D. C. 

December 29th, 1947. 

Mr. John Payette 
Warner Bros. Pictures 
Earle Building 
Washington, D. C. 

In re: MacArthur Theatre 

Dear John: 

This will confirm our telephone conversation of this 
morning with respect to the Kass Realty matter. 

As I stated to you over the telephone, K-B Amusement 
Company is unwilling to rely upon the oral extension of 
time for designating a site for the second theatre which was 
given to you and Mr. Brylawski by Mr. Garfield Kass. As 
you know from our previous discussions, aside from the 
problem of proving that an oral extension was actually 
granted there is some question as to whether an extension 
of time not in writing will be recognized by the courts. 
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K-B is not willing to run the risk of a possible adverse 
decision on this question. 

As we understand it, Mr. Kass has assured you and Mr. 
Julian Brylawski that he would not insist upon the desig¬ 
nation of a site for the theatre by January 3,1948 and that 
it would be satisfactory to him if a site were designated 
within a reasonable period after the Paramount case is 
decided by the Supreme Court. If he is serious about it, 
there is no reason that we can think of why he should not 
be willing to so state in writing. Certainly that is the busi¬ 
nesslike way to handle the matter, particularly in view of 
the very substantial amount of money involved. His re¬ 
fusal to put in writing the assurances that he has given to 
you orally casts doubt upon the bona tides of the assur¬ 
ances. The attitude displayed by Mr. Kass toward Messrs. 
Kogod and Burka has been anything but cooperative and 
friendly. 

In view of this situation, upon instructions from K-B, 
I proposed to you over the telephone this morning two 
alternative courses of action. 

67 The first was that K-B would go along on the basis 
of Mr. Kass’ oral assurances if Stanley Company 
of America would agree to guarantee K-B against loss by 
reason of the fact that the extension is not in writing. 

If that is not satisfactory, the other alternative is to 
designate a site on or before January 3, 1948. Among the 
sites submitted to you by Mr. Kass is one at Georgia 
Avenue and Shepherd Street, N. W. in the District of 
Columbia. K-B considers that this is a satisfactory site 
and is ready and willing to designate it as the site for the 
theatre under the contract with Kass Realty Company. 

Since final action must be taken on the matter before the 
week is out, an immediate reply would be appreciated. 

Sincerely yours, 

Robert E. Sher 
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Exhibit “B.” 

68 Filed Oct 7 1948 

321 West 44th Street 
December 31,1947 

Robert Sher, Esq. 

820 Woodward Building 
Washington, D. C. 

Dear Bob: 

I have your letter of December 29, 1947, addressed to 
Mr. Rudolph Weiss, with enclosure. 

I agree with you that it would have been preferable to 
have received Mr. Kass’ assurances in writing. However, 
the best we could get were his oral assurances. Obviously, 
you appreciate why we should not indemnify your clients, 
as you request. You were free to negotiate directly with 
Kass but preferred that we do so. You are still free to 
negotiate directly with Mr. Kass. We hope that you will 
be more successful than we have been. 

I note in your letter to Mr. John Payette that your 
clients are “ready and willing’’ to designate the site at 
Georgia Avenue and Shepherd Street, N. W., in the Dis¬ 
trict of Columbia, for the theatre under the contract with 
the Kass Realty Co. That site has been discussed between 
your clients and mine and your clients have been informed 
of the reasons we are not agreeable to that site. 

Sometime ago Mr. Kass submitted a site on the comer 
of Wisconsin Avenue and Harrison Street N. W. Our 
clients advised your clients of their willingness to designate 
that site. In addition, Mr. Kass submitted another site at 
the junction of New Hampshire Avenue and Ethan Allen 
Street. Our clients indicated their willingness to designate 
that site. Your clients have rejected both of these sites. 

Very truly yours, 

Miles H. Alben 


MHA/JS 
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Exhibit “C.” 

69 Filed Oct 7 1948 

321 West 44th Street 

January 5, 1948. 

Mr. Fred S. Kogod 

Mr. Max Burka 

K-B Amusement Company 

4813 Massachusetts Avenue, N. W. 

Washington 16, D. C. 

Att’n: Mr. Fred E. Kogod 

Dear Sirs: 

We have this day received a copy of your letter dated 
January 2, 1948, addressed to Kass Realty Company and 
note that you have interpreted the decree of the statutory 
court in U. S. v. Paramount, et al, now pending in the 
Supreme Court of the United States, and that you have uni¬ 
laterally attempted to designate the site at the corner of 
Georgia Avenue and Shepherd Street, N. W., in the Dis¬ 
trict of Columbia, for a proposed theatre to be erected by 
Kass Realty Company pursuant to the agreement of Jan¬ 
uary 3,1946 between that company, you and ourselves. 

Since the aforesaid decree was entered, several confer¬ 
ences were held with you in an effort to agree upon a site. 
The site which you named was the subject of discussions 
between us on those occasions and you were informed that 
we were not agreeable to that site. As you well know, we 
expressed willingness to designate two other sites which 
were submitted to you and us by the Kass Realty Company 
and to each you expressed disagreement. We deny that you 
have the right to designate any site without our concur¬ 
rence. Once again we object to the designation of the site 
on the corner of Georgia Avenue and Shepherd Street, 
N. W. in the District of Columbia. 
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We disagree with your construction of the decree of the 
statutory court in the above mentioned case, as expressed 
in your letter to the Kass Realty Company. You took part 
in the discussions with us, in which our respective attor¬ 
neys agreed that the decree did not prevent us from desig¬ 
nating a site under the above mentioned agreement. Both 
attorneys recognized, however, that the decree might be 
subject to further interpretation and in line with that view 
your attorney, Mr. Robert Sher, called upon the Depart¬ 
ment of Justice for its opinion. It was well recognized by 
all concerned that the decision in the Supreme Court might 
clarify the situation and accordingly both sides agreed that 
we should approach Mr. Kass for the purpose of procuring 
an extension of the January 3, 1948 date for the designa¬ 
tion of a site, until after the decision of the Supreme 
Court. 

70 Pursuant to our agreement that we should 
approach Mr. Kass for the extension, we obtained 
an extension from the Kass Realty Company to a date 
reasonably after the decision of the Supreme Court in the 
above case. Although you were in accord with the exten¬ 
sion so granted, you expressed your dissatisfaction that it 
was given orally and not in writing. With the consent of 
your attorney, Mr. Sher, we wrote letters to Mr. Garfield 
Kass and Kass Realty Company, expressing our thanks 
for the co-operation and courtesy extended. As was ex¬ 
plained to Mr. Sher, to have insisted upon a written exten¬ 
sion might have been interpreted by Mr. Kass as evidence 
of our lack of faith in his word and might have resulted in 
his withdrawal of the extension granted. 

We regret that you failed to inform us of your intention 
to send the letter which you sent to Kass Realty Company. 
This we believe has complicated this situation further. 
Your attorney has been in telephonic communication with 
us as recently as December 31, 1947 and gave us no indica¬ 
tion that you would act as you have. Your unilateral action 
is a violation of the spirit of co-operation which we have 





64 


shown and which is implicit in the agreement between yonr 
company, onrs and the Kass Realty Company. 

We shall await the decision of the Supreme Court in the 
pending appeal. In the meantime we are ready to confer 
with you in further efforts to agree upon a site mutually 
satisfactory to both of us. 

Very truly yours, 

Stanley Company op America 

By Rudolph Weiss 

js 

P. S. We enclose a copy of a letter we have sent to Kass 
Realty Company. 

71 Filed Oct 7 1948 

Exhibit “D.” 

321 West 44th Street 
New York 

January 5,1948 

Kass Realty Company 
4461 Connecticut Avenue NW 
Washington, D. C. 

Attention: Mr. Garfield Kass 

Dear Mr. Kass: 

We have just received copy of a letter dated January 2, 
1948 sent by K-B Amusement Company to Kass Realty 
Company, in which K-B Amusement Company designates 
the site at the corner of Georgia Avenue and Shepherd 
Street, NW, in the District of Columbia, for a proposed 
theatre to be erected by Kass Realty Company under the 
terms of the agreement of January 3, 1946 beween Kass 
Realty Company, Stanley Company of America and Fred 
S. Kogod and Max Burka, copartners, etc. 

Such letter was sent to you without our knowledge or 
consent. We have not concurred with K-B Amusement 
Company in the selection of this site and hereby express 
our objection thereto. 
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As we have heretofore advised yon, we shall await the 
decision of the Supreme Court in the pending appeal from 
the Decree of the statutory court in U. S. v. Paramount, 
et al. Should the Supreme Court decision not prevent us 
from taking a lease on the theatre to be erected or from 
participating in the taking of that lease, we shall as ex¬ 
peditiously as possible endeavor to come to an agreement 
with the K-B Amusement Company with regard to a site 
and in the meantime we shall continue so to do. 

Very truly yours, 

Stanley Company of Ameeica 
js By Rudolph Weiss 

72 Exhibit “E” 

321 West 44th Street 


Legal Department 

April 8, 1948. 

H. Max Ammerman, Esq. 

Investment Building 
Washington, D. C. 

Dear Sir: 

Receipt is acknowledged of your letter of April 5, 1948, 
enclosing copy of letter addressed to you, dated March 27, 
1948, from Robert E. Sher, Esq., attorney for K-B Amuse¬ 
ment Co. 

In my opinion, Mr. Sher has not correctly interpreted the 
decree in the action of U. S. vs. Paramount, et al, in the 
light of the facts in our situation. As you undoubtedly 
know, the appeal in that action has been recently argued 
in the Supreme Court but the decision has not yet been 
rendered therein. 

Mr. Sher’s difficulty arises principally from his failure 
to mention or give effect to an extension of the January 3, 
1948 date in the agreement between our respective clients, 
until after the Supreme Court’s decision comes down, upon 
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which extension my client has relied. I believe that the 
position of my client may be ascertained by reference to 
two letters written by it, one dated December 31, 1947 to 
Kass Realty Company and another dated January 5, 1948 
to Messrs. Kogod and Burka and K-B Amusement Com¬ 
pany, copies of which are herewith enclosed. 

Once again I wish to assure your client that within a 
reasonable time after the Supreme Court’s decision, my 
client will review the matter with your client in the light 
of the Court’s decision and the pertinent provisions of the 
underlying agreement 

Very truly yours, 

mha/js Miles H. Alben 

Enc. 


73 Filed Oct 7 1948 

Affidavit of W. S. McDonald. 

State of New York 

County of New York, ss.: 

W. S. McDonald, being duly sworn, on oath deposes and 
says that he is a Vice President and Assistant Treasurer 
of the Stanley Company of America; that he has access to 
the books and records showing the operating results of the 
MacArthur Theatre in Washington, D. C.; that such books 
and records are kept on a weekly basis rather than monthly, 
and the reports are for either four week or five week pe¬ 
riods rather than for monthly periods; and that the com¬ 
pilation of each period’s results is sent to K-B Amusement 
Company for checking, comment, if any, and for payment 
to K-B Amusement Company for amounts due them or for 
payments by K-B Amusement Company to Stanley Com¬ 
pany of America for amounts resulting from operating 
losses. 

That attached hereto is a summary of such operating 
results for the periods beginning December 25, 1946 and 




ending August 28,1948. The September, 1948 fiscal period 
has not yet ended. 

74 That the apparent profit of $1,786.45 for the five 
week period ending July 5, 1947, and the apparent 

profit of $1,110.34 for the five week period ending October 
4, 1947 do not represent actual operating profits for those 
periods, as such profits reflect accounting adjustments ap¬ 
plicable to prior periods. However, the operating profits 
from February 1, 1948 onwards, do represent operating 
profits of the theatre for the respective periods, subject to 
some minor adjustment for the period ending August 28, 
1948. 

W. S. McDonald 

Subscribed and sworn to before me this 29th day of Sep¬ 
tember, 1948. 

Lillian R. Geffert 

75 Filed Oct 7 1948 

MacArthur Theatre, Washington, D. C. Operating Results 
—December 25,1946—August 28,1948, as Reflected by 
Statements of Tentative Settlement. 


Period 

Operating 
Profit or Loss* 

12/25/46-2/1/47 

$6,316.34 

1947 


2/2-3/1 

3J04.04 

3/2-4/5 

741.25 

4/6-5/3 

790.72 

5/4-5/31 

2,042.45 

6/1-7/5 

1,786.45** 

7/6-8/2 

369.86 

8/3-8/30 

68.58 

8/31-10/4 

1,110.34*** 

10/5-11/1 

47.55 

11/2-11/29 

354.05 

11/30/47-1/3/48 

30834 
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1948 


1/4-1/31 

77.00 

2/1-2/28 

26.71 

2/29-4/3 

228.73 

4/4-5/1 

527.95 

5/2-5/29 

561.60 

5/30-7/3 

1,306.63 

7/4-7/31 

583.22 

8/1-8/28 

674.62 


* Italics denote losses. 

Note: Adjustments 

# * Gives effect to incorrect charge for supervision May 10-July 5, 1947 in 
the amount of $2,180.00. 

*** Gives effect to adjustment of budget expenses for the period ended 
August 30, 1947 in the amount of $304.67. 

•••• Overstated profit corrected in remittance for May 29, 1948 in the 
amount of $10.00. 


76 Filed Oct 7 1948 

Affidavit of Rudolph Weiss. 

State of New Yobk 

County of New York, ss.: 

Rudolph Weiss, being first duly sworn, on oath deposes 
and says that he is the head of the Real Estate Department 
of Stanley Company of America, the defendant herein; that 
he personally participated as a representative of the defen¬ 
dant in certain of the negotiations with the plaintiffs and 
their attorney, Robert E. Sher, Esquire (hereinafter re¬ 
ferred to as “Sher”). Affiant further says as follows: 

Some time in November, 1945, affiant, with the coopera¬ 
tion of Abel A. Vigard, Esquire, since deceased, of the 
Legal Department of the defendant, undertook the nego¬ 
tiation of the details of the settlement agreement between 
the plaintiffs and the defendant, the general outlines of 
which are described in the affidavit of Howard Levinson. 

These negotiations continued actively during the latter 
part of November and the month of December; the 
final agreements were signed under date of January 3, 
1946. 
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77 The basic papers comprising the settlement agree¬ 
ment consisted of three separate documents: 

(1) A three-party agreement between plaintiffs, defen¬ 
dant and Kass, attached to the Complaint as Exhibit 1. 
This will be referred to herein as the “three-party agree¬ 
ment”. 

(2) A two-party agreement between plaintiffs and de¬ 
fendant attached to the Complaint as Exhibit 2. This will 
he referred to herein as the “two-party agreement”. 

(3) A two-party agreement between plaintiffs and de¬ 
fendant for the details of the operation of the MacArthur 
Theatre. Plaintiffs omitted to attach a copy of this agree¬ 
ment to the Complaint, and a copy is attached hereto and 
marked Exhibit “A”. This will be referred to herein as 
the “operating agreement”. Various other subsidiary 
documents were prepared and executed, such as formal as¬ 
signments of leases, deeds of conveyance, new leases, etc., 
but only the new lease between MacArthur Corporation, as 
lessor, and plaintiffs and defendant, as joint lessees, is rele¬ 
vant here. This also was omitted from the plaintiffs’ Com¬ 
plaint. A copy of this lease is attached and marked Ex¬ 
hibit “B” 

In essence, the theory of the settlement was that a per¬ 
manent “partnership” would be established between the 
plaintiffs and the defendant (as proposed by the plain¬ 
tiffs) ; that all tracts of ground would become jointly owned; 
that one of the theatres under construction would be com¬ 
pleted and the other abandoned, with its land to remain as 
vacant land for future sale or development; that the theatre 
to be completed would be jointly operated; and that a 
“second theatre” might be later constructed somewhere 
else in Washington. In this manner, Kass would be satis¬ 
fied to give up his interest in the theatre he was 

78 building for the defendant on MacArthur Boulevard; 
only one theatre would be erected in the MacArthur 

area, which was all the area could support; and plaintiffs 
and defendant would have a valuable piece of vacant land 
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on MacArthur Boulevard, which they might later sell or 
develop. 

For reasons unknown to affiant, plaintiffs and Sher have 
made no reference to that valuable vacant land in the body 
of the Complaint, in the moving papers and affidavits and 
in the brief. 

Affiant together with Vigard, now deceased, participated 
in the negotiations leading to the inclusion in the agree¬ 
ments of the provisions for the “rights of refusal’’ on the 
stock of MacArthur Corporation, which are found in para¬ 
graph 1 of the “two-party agreement”; and also the pro¬ 
visions for the “rights of refusal” on the leasehold inter¬ 
ests, which are referred to in paragraph 16 of the lease and 
which are stated in detail in paragraph 14 of the “operat¬ 
ing agreement”. Affiant has read Sher’s affidavit under 
date of August 23,1948, filed herein in support of the plain¬ 
tiffs’ motion for summary judgment and denies the cor¬ 
rectness of his statements regarding the purpose of the 
“rights of refusal” clauses and the contingencies which 
they were intended to cover. Affiant admits that the par¬ 
ties negotiating the agreements knew that the Government 
in the matter of U. S. v. Paramount, et al., was seeking the 
divestiture of the theatre interests of the defendant. At 
the time these matters were discussed, the Government had 
not even filed its brief in the District Court, and the court 
did not hand down its opinion until almost six months later. 
The provisions for the “rights of refusal” on the stock 
and on the leasehold interests were intended to take care 
of the normal contingencies for which such provisions are 
commonly included in closely-held business “part- 
79 nership” ventures. These included proposed volun¬ 
tary sales of these interests by the owners; forced 
sales as the result of bankruptcy, receivership, execution, 
the dissolution of the plaintiff partnership, death of one of 
the partners, etc. In addition, these provisions were in¬ 
tended to take care of the contingency that some final de¬ 
cree might be entered in the future in the case of U. S. v. 
Paramount, et al., which would specifically direct the de- 
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fendant to dispose of its stock in the MacArthur Corpora¬ 
tion, or would specifically require the defendant to divest 
itself of its interest under the lease. 

I am informed that the plaintiffs in this suit admit that 
there is no final judgment in U. S. v. Paramount, et al., but 
that because of some general statements in the opinion of 
the Supreme Court, defendant is obliged to dispose of its 
stock in MacArthur Corporation and its interest in the 
lease. This is a contingency which was never considered 
by the parties at any time during the negotiations and was 
never intended by them to be covered by any of the “rights 
of refusal” provisions if any of the agreement. 

Affiant further admits that during the course of these 
negotiations the parties discussed the possibility that a 
final judgment might be entered in the future in U. S. v. 
Paramount, et al., which might prevent the defendant from 
taking or participating in a new lease on the “second 
theatre” to be constructed by Kass on a site to be jointly 
selected by plaintiffs and defendant under the “three-party 
agreement”. The contingency which was to be covered by 
this agreement was the existence of some final judgment in 
U. S. v. Paramount, et al., which would prevent defendant 
from taking or participating in such a new lease. However, 
even if defendant was prevented by such a final judgment 
from taking or participating in the lease, neverthe- 
80 less the site for the new theatre was always to be 
picked by the plaintiffs and defendant jointly, even 
though the plaintiffs might be the sole lessees and opera¬ 
tors of the theatre. This w r as because under the agreement 
the defendant had to put up Fifty Thousand Dollars 
($50,000) as security for the plaintiffs’ rental obligations 
in the new theatre, and the defendant was therefore given 
a choice in its location in order that its security might not 
be put up to guarantee a losing proposition. 

Rudolph Weiss 

Subscribed and sworn to before me this 24th day of Sep¬ 
tember, 1948. 


Lillian R. Geffebt 
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81 Filed Oct 7, 1948 

Exhibit “A” 

Agreement entered into this 8th day of January, 1946, 
by and between Stanley Company of America, a Delaware 
corporation having an office at 321 West 44th Street, New 
York City, New York, party of the first part, hereinafter 
referred to as “Stanley” and Fred S. Kogod and Max 
Burka, copartners doing business as K-B Amusement Com¬ 
pany, in the City of Washington, District of Columbia, par¬ 
ties of the second part, hereinafter referred to as “K-B”, 

WITNESSETH: 

Whereas, by agreement of lease bearing even date here¬ 
with, Stanley and K-B as joint tenants, leased from The 
MacArthur Corporation, a Delaware corporation, the prem¬ 
ises in the City of Washington, District of Columbia, known 
and described as follows: 

“Lots No. 1 and 2 in Block No. 13, in the subdivision of 
part of “Whitehaven” now called “Palisades of the Poto¬ 
mac” made by Clark & Cotrell, trustees, as per plat re¬ 
corded in the Office of the Surveyor for the District of Co¬ 
lumbia in Liber No. 7 at Folio 93. 

Together with a certain motion picture theatre being 
erected on a portion of the said premises and the equip¬ 
ment to be therein contained (which, for convenience is 
hereinafter referred to as the “MacArthur Theatre”), for 
the term and period of thirty-three (33) years commencing 
on the day following the completion of said theatre build¬ 
ing and the installation of equipment therein, as more par¬ 
ticularly described in said lease, and 

Whereas, Stanley and K-B desire to provide for the man¬ 
ner in which the said theatre is to be operated during the 
term of the lease thereon and the extent of the participation 
of each party hereto in the management and operation of 
the said MacArthur Theatre, 
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Now, Therefore, in consideration of the premises and the 
sum of One Dollar, lawful money of the United States, by 
each of the parties to the other in hand paid, receipt whereof 
is hereby acknowledged and of the mutual covenants and 
agreements herein contained, it is mutually covenanted and 
agreed by and between the parties hereto as follows: 

1— The term of this agreement shall be for the duration 

of the lease on the MacArthur Theatre and if the 
82 said lease shall terminate and expire for any reason 
this agreement shall terminate and expire at the 
same time and any assignment or transfer by agreement, 
operation of law or otherwise by either party hereto of its 
interest in the lease on the MacArthur Theatre shall ipso 
facto result in the transfer of said party’s interest in this 
agreement. 

2— The parties hereto hereby vest in K-B during the 
term of this agreement the exclusive right and authority to 
license all motion pictures to be exhibited in the theatre 
covered hereby and K-B hereby assumes the obligation to 
purchase all motion pictures to be exhibited in the said 
theatre. 

3— The parties hereto hereby vest in Stanley, except as 
herein otherwise reserved, the managment of the theatre 
covered hereby and Stanley agrees, subject to the terms 
and conditions hereinafter enumerated, to manage and op¬ 
erate the said theatre for the joint benefit of the parties 
hereto. It is understood and agreed between the parties 
hereto that Stanley may designate its operating agent, 
Warner Bros. Circuit Management Corporation, or a cor¬ 
poration performing similar functions to operate the 
theatre covered by this agreement. 

4— Stanley agrees out of the gross receipts of every kind 
and nature received from the operation of the theatre cov¬ 
ered hereby, to pay all expenses necessary and expedient 
for the operation of the said theatre and to disburse the 
same, ail in the following manner: 

A—Stanley shall collect the gross income of every kind 
and nature in the theatre covered by this agreement and 
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shall deposit the same in a special and separate bank ac¬ 
count containing only such funds, in its name or in the 
name of its affiliated company which may act as its dis¬ 
bursing agent. 

B—From the funds so deposited, Stanley shall pay all 
expenses of the theatre promptly, when due. 

For the purposes of this agreement the term “week” 
shall mean the theatre week, whether or not the same shall 
coincide with the calendar week as shall be fixed by the 
operating policy of the theatre adopted from time to time 
by the Operating Committee; the term “accounting period” 
shall be deemed the period of time commencing with the 
close of business on the last Saturday in one calendar month 
and ending with the close of business on the last Saturday 
of the succeeding calendar month; the term “gross in¬ 
come” shall mean the aggregate of and shall include all 
moneys received by such theatre for admissions 
83 thereto, including moneys received from and during 
benefit performances and/or midnight performances 
given thereat, less the amount of admission taxes, if any, 
imposed upon admissions by any lawful governmental au¬ 
thority and shall also include such additional sums as may 
be received in the theatre from various concessions, such 
as weighing scales, candy vending machines, advertising 
curtains and with respect to any benefit performances at 
said theatre, only the net amount of moneys received by 
said theatre for admission during such benefit perform¬ 
ances, shall be included in the gross receipts thereof, and 
there shall not be included therein the amount of any re¬ 
bate, overcharge or other amount paid to or received by 
the society or association giving or sponsoring said bene¬ 
fit performances. 

“Expenses” shall include, without limitation of the gen¬ 
erality of the foregoing, the following items: 

(a) Rent and such other items as may be expended from 
time to time in the performance by the parties hereto as 
joint lessees of the terms, covenants and conditions of the 
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lease between them and The MacArthur Corporation, cov¬ 
ering the MacArthur Theatre. 

(b) Film rentals. 

(c) Salaries of performers, musicians and stage hands. 

(d) Cost of acts and productions. 

(e) Salaries of all persons actually employed in the 
theatre, such as managers, cashiers, doormen, engineers, 
ushers, cleaners, projection and sound men and any over¬ 
time and extra salaries paid to said employees, as well as 
social security taxes and unemployment insurance. 

(f) Newspaper and other advertising, including lobby 
displays, cost of promotions, contests, car cards, etc. and 
the cost and rental of scenery, stage props and equipment. 

(g) Telegraph, telephone and postage expended in the 
actual conduct and operation of said theatre, cost of sup¬ 
plies consumed in the theatre and the cost of uniforms and 
the cleaning thereof. 

(h) License fees charged by any governmental authority 
for the privilege of doing business and inspection fees and 
charges by any governmental bureau or department. 

(i) Fees payable to the American Society of Composers, 
Authors and Publishers. 

(j) Cost of electricity, heat, fuel, water, ventilation, re¬ 
frigeration and gas consumed in the theatre, as well as the 
cost of burglar alarm, fire prevention and safety devices 
services employed in the theatre. 

(k) Workmen’s compensation, fidelity, safe, burglary, 
liability and holdup insurance. 

(1) Arbitration expenses, if any. 

84 (m) Cost of repairs in and to the theatre and its 

equipment. 

(n) Cost of audits, as hereinafter provided. 

(o) Such fees as may be agreed upon between the par¬ 
ties hereto to be payable to either of them for such services 
as they are required to render to the theatre, pursuant to 
the provisions of this agreement. 

It is agreed between the parties hereto that no home 
office expenses of either party shall be charged as an ex- 






pense of operation of the theatre and that any rebates, al¬ 
lowances or refunds allowed or obtained on any item of 
expense shall be applied to and deducted from such item 
so as to reduce the same by the amount thereof. 

Public liability insurance shall be maintained covering 
the parties hereto and The MacArthur Corporation in 
amounts of not less than $50,000. for injury to or death of 
any one person and not less than $800,000. for injury to or 
death of more than one person arising out of any one 
calamity. 

C—The balance of the gross income for each accounting 
period, as herein set forth, which shall remain after the 
payment of expenses for such accounting period, shall be 
deemed “net receipts”. The net receipts shall be allowed 
to accumulate in said special banking account up to but not 
exceeding Five Thousand ($5000.) Dollars, which amount 
shall constitute a working fund for use in the operation of 
the theatre. In the event that said working fund shall at 
any time be used up or dissipated, in whole or in part, it 
shall be replenished forthwith in the manner in which it 
was created from subsequent receipts. 

D—Net receipts, if any, in excess of the sum of Five 
Thousand ($5000.) Dollars derived from the operation of 
the theatre covered hereby, shall be distributed within ten 
(10) days after the last Saturday of each calendar month 
during the term of this agreement (which day is hereby 
defined to mean the “accounting day”) in the proportion 
of fifty (50%) percent, to Stanley and fifty (50%) percent, 
to K-B. Any moneys remaining in the working fund ac¬ 
cumulated for use in the operation of the theatre shall be 
distributed in the same proportion between Stanley and 
K-B at the termination of this agreement. 

E—If, for any reason, the operating expenses of the 
theatre for the period between one accounting day and the 
subsequent accounting day during the term of this agree¬ 
ment shall exceed an amount equal to the amount of 
85 the gross income for said period and any amount re- 
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maining in the working fund, Stanley shall notify K-B 
of such fact and of the amount of such excess. Within 
five (5) days from the giving of such notice, Stanley agrees 
to deposit in the working fund one-half ( 1 /^) of the amount 
of such excess and K-B agrees to pay to Stanley for deposit 
in said working fund the remaining one-half ( 1 / 4) of such 
excess. In the event of the failure of either Stanley or 
K-B to make their respective payments into the working 
fund, within said period as herein provided, the party which 
shall not be in default, in addition to all other rights and 
remedies herein provided, shall have the right to terminate 
this agreement by written notice to the defaulting party. 

5— In the event of the failure of either Stanley or K-B 
to make good its share of the excess of the operating ex¬ 
penses over and above the gross receipts and the amount 
remaining in the working fund during any particular ac¬ 
counting period, the other party not in default, shall have 
the right to advance the sum which the defaulting party 
shall be obligated to pay, whereupon the party which shall 
not be in default shall be entitled to receive 100% of* the 
net income until the said non-defaulting party shall be re¬ 
imbursed for the entire amount which it shall have ad¬ 
vanced for the defaulting party, together with interest at 
the rate of six (6%) percent, per annum thereon. But in 
addition to said remedies herein and in the foregoing para¬ 
graphs provided, the non-defaulting party shall have the 
right to proceed by any appropriate action to recover the 
amount which the said defaulting party shall have been 
obligated to contribute, as hereinbefore provided, and to 
collect such damages as it may have sustained by reason of 
the breach of this agreement by said defaulting party. 

6— Stanley shall not make any repairs in or to the Mac- 
Arthur Theatre, except with the written consent of K-B 
first had and obtained, which consent shall specify the man¬ 
ner in which payment for said repairs shall be made. Stan¬ 
ley may, in its unlimited discretion, make repairs and re¬ 
placements of a temporary nature which shall not exceed 
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the sum of Twenty-five ($25.) Dollars for each item and 
such items of temporary repairs and replacements shall be 
deemed and be included as an operating expense. Stanley 
agrees to keep the said theatre in good condition as to such 
ordinary and temporary repairs. 

SG 7—Full, complete and accurate books, records, ac¬ 

counts, data and vouchers shall be kept and main¬ 
tained by Stanley as respects the Mac Arthur Theatre, the 
supervision and/or management of same and shall not be 
destroyed until both Stanley and K-B agree thereto, and 
shall be audited annually by Price, Waterhouse & Co., or 
some other firm of accountants of like standing. All dis¬ 
putes with respect to accounting shall be determined by 
Price, Waterhouse & Co. or some other accountants of like 
standing and the decision of such accounting firm shall be 
conclusive and binding upon the parties hereto, and the 
expense shall be charged against the operation of the 
theatre. 

All of said books, records, accounts, data and vouchers 
shall at all reasonable times be available for inspection by 
K-B at the office of Stanley at No. 321 West 44th Street, 
New York City, New York and K-B shall at all reasonable 
times have the right to make copies thereof or abstracts 
therefrom. 

Stanley shall furnish or cause to be furnished to K-B 
daily statements of box-office receipts in connection with 
the operation of said theatre, as well as statements of re¬ 
ceipts and expenses in connection therewith for each show 
week, as well as for each accounting period as herein 
defined. 

8—It is understood and agreed that the initial operating 
policy of the MacArthur Theatre shall be that of a second- 
run neighborhood theatre. Stanley agrees that it will not 
close the MacArthur Theatre except for repairs and reno¬ 
vations which may necessitate the closing of same and ex¬ 
cept by reason of strikes, epidemics, orders of any duly con¬ 
stituted authority, fire, earthquake, acts of God or inevi- 
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table casualty, or except with the consent of the operating 
committee. 

9—Stanley hereby appoints Messrs. John J. Payette and 
George Crouch and K-B hereby appoints Messrs. Fred S. 
Kogod and Frank A. Boucher as members of an operating 
committee consisting of four members, two of whom shall 
always be appointed by Stanley and two of whom shall 
always be appointed by K-B. Either party hereto may, at 
any time, upon written notice to the other, substitute a new 
member or members to the operating committee (either 
permanent or temporary) instead and in place of the mem¬ 
ber or members previously designated by them. 

87 Subject to all of the provisions and limitations 
contained in this agreement, the duties and powers 
and functions of said operating committee shall be as 
follows: 

A—It shall have the sole power and authority from time 
to time to designate and change the entertainment policy 
and specify the admission prices of the theatre covered by 
this agreement. 

B—It shall have the power to determine any dispute 
arising between Stanley and K-B under this agreement, 
except accountancy disputes, as hereinbefore provided. 

C—It shall prepare a budget for the operating of the 
theatre; it shall have full budgetary control over all op¬ 
erating expenses as herein enumerated. No person shall 
be employed in the operation of the said theatre whose 
salary shall be in excess of $50.00 per week without the con¬ 
sent and approval of the Operating Committee. 

D—It shall meet regularly in Washington, D. C. during 
the term of this agreement and it shall keep a written rec¬ 
ord of all action had or taken at said meetings. The pres¬ 
ence of all members of the committee shall be necessary 
to constitute a quorum and a unanimous vote and in lieu 
thereof the unanimous consent of all members of the com¬ 
mittee in writing shall be required to transact any busi¬ 
ness hereunder. Any decisions made by the operating com- 
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mittee with respect to any matter or thing within its juris¬ 
diction, shall be final and binding but it shall have no au¬ 
thority to amend the provisions of this agreement or to 
transact any business not within the general scope and not 
in furtherance of the general purposes of this agreement. 

E—In the event that there shall be a dispute between the 
members of the operating committee with respect to any 
matter or thing with reference to the supervision and op¬ 
erating and management of the theatre covered by this 
agreement, or in the event that the members of the operat¬ 
ing committee are unable to agree upon any matter or thing 
involving the management and scope of this agreement, 
then said dispute or controversy shall be referred for de¬ 
termination by arbitration as hereinafter provided. 

10—If any controversy under this agreement shall arise 
between Stanley and K-B, which controversy or dispute 
cannot be decided by the operating committee to be ap¬ 
pointed pursuant to the provisions of this agree- 
88 ment, it shall be settled by arbitration, in the follow- 
manner : 

Either party may by notice in writing served on the 
other, appoint one arbitrator within five (5) days after the 
receipt of such notice: and each party agrees that upon re¬ 
ceiving such notice it will so appoint an arbitrator. The 
two arbitrators thus appointed shall, within five (5) days 
after the appointment of the one last appointed, jointly ap¬ 
point a third arbitrator. The controversy shall be sub¬ 
mitted to the three arbitrators in such manner as they 
shall direct and their decision, or the decision of a majority 
of them, rendered in writing, shall be final, conclusive and 
binding upon the parties. In the event the second arbi¬ 
trator shall not be appointed as provided, or the two 
arbitrators first appointed shall fail to appoint a third, 
application may be made by either party to the American 
Arbitration Society to designate and appoint an arbitrator 
or arbitrators as the case may require. Each party shall 




SI 


pay its own expenses in connection with the arbitration, 
but the compensation and expenses of the arbitrators shall 
be borne in such manner as may be specified in their deci¬ 
sion in writing. Any board of arbitration created as herein 
provided shall be vested with absolute discretion as to the 
manner and metliod of making its determination and de¬ 
cision. In the event of any arbitration as herein provided, 
each of the parties hereto shall cooperate with the other 
and with the Board of Arbitration and in particular each 
party shall furnish to any such board of arbitration any 
and all data and/or information in its possession that may 
be called for by said board of arbitration. 

11— If either party to this agreement shall become dis¬ 
satisfied with the manner in which the other shall be per¬ 
forming its duties hereunder, i.e. in the operation of the 
theatre or the licensing of photoplays for exhibition therein, 
as the case may be. it shall notify the party in writing of 
the changes it desires the said party to effect in the per¬ 
formance of its duties hereunder. If the party which is 
obligated to perform said duties shall not comply with the 
request made upon it with due diligence, then the resulting 
dispute shall be referred for determination by arbitration 
as herein provided. The parties hereto agree to comply 
with the decision of the arbitrators with due diligence and 

upon the failure of the party to do so in the per- 
89 formance of its duties hereunder, then the perform¬ 
ance of said party’s duties under this agreement 
shall be transferred to the other party hereto. 

12— Wherever in this agreement it is provided that notice 
shall or may be given by one party to the other, such 
notice shall be in writing and shall be personally delivered 
or sent by registered mail, if to Stanley at No. 321 ‘West 
44th Street, New York City, New York, or if to K-B at 
4813 Massachusetts Avenue, N. W., Washington, D. C. 
Such notice shall be deemed to have been given upon its 
delivery, if delivered, or upon its receipt, if sent by regis- 
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tered mail. Either party may at any time alter its address 
by giving notice in writing to the other. 

13— Stanley agrees that it will not engage anyone in con¬ 
nection with the operation of the theatre covered hereby 
whose salary shall be charged as an expense of operation 
of the theatre covered by this agreement unless said em¬ 
ployee shall devote all of his time and attention to the 
theatre covered hereby. 

14— The parties hereto agree that they will not assign 
their respective interests in this agreement without at the 
same time assigning their respective interests in the lease 
on the MacArthur Theatre. It is understood and agreed 
that neither party hereto shall have the right to sell, as¬ 
sign or transfer its interest in the lease on the MacArthur 
Theatre without first offering to sell, assign or transfer its 
interest in the lease on the said theatre to the other party 
hereto, who is a joint tenant under the said lease on the 
MacArthur Theatre, at a price for its interest in the said 
lease and in this agreement, which shall be computed as 
follows: if the said sale, assignment or transfer is made 
during the first eight (8) years of the term of the Mac¬ 
Arthur lease, it shall offer to sell, assign or transfer its 
interest in the lease and in this agreement at a price equal 
to one-half of a sum which shall represent four (4) times 
the average annual profit derived from the operation of the 
MacArthur Theatre during the years preceding the offer to 
sell, assign, or transfer the interest in the lease on said 
theatre; and if said offer to sell, assign or transfer should 
be made during the second eight (8) years of the term of 
the lease on the MacArthur Theatre, it shall offer to sell, 
assign or transfer its interest in the lease and in this agree¬ 
ment at a price equal to one-half of the sum which 

90 shall represent three (3) times the average annual 
profit derived from the operation of the MacArthur 
Theatre during the years preceding the offer to sell, assign 
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or transfer the interest in the lease on said theatre; and if 
said offer to sell, assign or transfer should be made dur¬ 
ing the third eight (8) years of the term of the lease on 
the MacArthur Theatre, it shall offer to sell, assign or 
transfer its interest in the lease and in this agreement at 
a price equal to one-half of the sum which shall represent 
two (2) times the average annual profit derived from the 
operation of the MacArthur Theatre during the years pre¬ 
ceding the offer to sell, assign or transfer the interest in 
the lease on said theatre; and if said offer to sell, assign or 
transfer should be made during the last nine (9) years of 
the term of the lease on the MacArthur Theatre, it shall 
offer to sell, assign or transfer its interest in the lease and 
in this agreement at a price equal to one-half of the sum 
which shall represent the average annual profit derived 
from the operation of the MacArthur Theatre during the 
years preceding the offer to sell, assign or transfer the in¬ 
terest in the lease on said theatre. In the event Stanley’s 
interest in the lease is sold, assigned or transferred (other 
than to the parent or a subsidiary or affiliated company), 
the management of the theatre shall become vested in K-B. 
In the event K-B’s interest in the lease is sold, assigned or 
transferred (other than to members of the families of Fred 
S. Kogod or Max Burka), the right to license pictures for 
exhibition in such theatre shall become vested in Stanley. 

15—For the purpose of assuring the success of the Mac¬ 
Arthur Theatre and that the parties hereto will devote their 
joint efforts for the joint enterprise covered hereby, the 
parties hereto agree that neither of them will become in¬ 
terested, directly or indirectly, by the investment of moneys 
or otherwise, in the operation of any theatre to be here¬ 
after constructed within a radius of two (2) miles from the 
MacArthur Theatre. 

In Witness Whereof, Stanley Company of America has 
hereunto set its hand and corporate seal and Fred S. Kogod 
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and Max Burka have hereunto set their hands and seals, 
all on the day and year first above written. 

Stanley Company of America 

By: (s) Harry N. Kalmine 
Vice President 
(s) Fred S. Kogod (L. S.) 

For 

Fred S. Kogod & 

Max Burka (L. S.) 

Co-partners doing busi¬ 
ness as K-B Amusement 
Attest: Company. 

(s) E. N. Hershey 

Asst. Secretary 

In presence of: 

(s) Robert E. Sher 
(s) Louise M. Dawley 

Exhibit “B” 

91 Filed Oct 7 1948 

MacArthur Theatre, Washington, D. C. 

Lease 

This Lease made this 8th day of January, 1946, by and 
between The MacArthur Corporation, a Delaware corpora¬ 
tion, party of the first part, hereinafter called the “Lessor” 
and Fred S. Kogod and Max Burka, co-partners doing busi¬ 
ness as K-B Amusement Company, in the City of Washing¬ 
ton, District of Columbia and Stanley Company of America, 
a Delaware corporation having an office at No. 321 West 
44th Street, New York City, New York, party of the second 
part, hereinafter jointly referred to as “Lessee”, 

Witnesseth: 

That for and in consideration of the rents hereinafter 
reserved and of the covenants hereinafter contained to be 
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performed on the part of the lessee, lessor does hereby let 
and demise unto the lessee, and the lessee does hereby take 
and hire from the lessor the premises in the city of Wash¬ 
ington, District of Columbia, known and described as fol¬ 
lows: 

Parts of Lots numbered One (1) and Two (2) in Block 
numbered Thirteen (13) in the subdivision of part of 
“Whitehaven” now called “Palisades of the Potomac” 
made by Clark and Cotrell, Trustees, as per plat recorded 
in the Office of the Surveyor for the District of Columbia 
in Liber County 7 at folio 93, described as follows: Be¬ 
ginning for the same at the intersection of the Northeast¬ 
erly line of MacArthur Boulevard with the South line of 
U Street, and running thence East along the East line of U 
Street, 151.76 feet to the Northeast corner of said Lot 2; 
thence South along the East line of said Lot 2,105.93 feet 
to the Southeasterly line of said Lot 2; thence Southwest¬ 
erly along said Southeasterly line of said lot, 52.27 feet to 
the Northeasterly line of MacArthur Boulevard; thence 
along said line of said Boulevard, North 40 11' West, 112.51 
feet; thence still along said line of said Boulevard, North 
36 05' West, 60.88 feet to the place of beginning; said land 
now known for purposes of assessment and taxation as Lots 
812 and 813 in Square 1374. 

Together with a certain motion picture theatre building to 
be erected thereon and the equipment to be therein con¬ 
tained, for the term and period of thirty-three (33) years 
commencing on the day following the completion of 
92 the said theatre building, and the equipment thereof 
and the acceptance by the lessee, as hereinafter more 
fully defined, at and for the total rental of Six Hundred 
Sixty Thousand ($660,000.) Dollars, payable in equal 
monthly instalments of Sixteen Hundred and sixty-six and 
66% ($1666.66%) Dollars on the first day of each and every 
month of the term in advance; the first instalment of rent 
to be paid hereunder shall be for the number of days from 
the date that the theater is completed to the 1st day of the 
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following calendar month and thereafter rental shall be 
payable on the 1st day of each calendar month and the last 
instalment of rent shall be for the number of days between 
the 1st day of the last calendar month of this lease to the 
expiration date hereof. 

Lessor and lessee agree to execute a certificate in record¬ 
able form, specifying the date on which the lease com¬ 
mences. 

1— Lessor covenants and agrees to complete the construc¬ 
tion and equipping of the theater building now in the course 
of construction on the demised premises at its own risk, 
cost and expense, in accordance with the plans and specifi¬ 
cations, dated the 28th day of July 1945, prepared by John 
J. Zink, Baltimore, Md., registered architect, which plans 
and specifications have been approved by the lessee and 
identified by the parties hereto by their signatures on said 
plans and specifications; the said plans and specifications 
are made a part of this lease with the same force and effect 
as if fully set forth herein, and the lessor and lessee agree 
that the said plans and specifications shall not hereafter be 
changed, nor shall there be any deviations therefrom in the 
construction of the said theatre and the equipping thereof 
without the prior written consent of the lessor and lessee 
thereto. 

Lessor agrees to diligently pursue the construction of 
said theatre building and the equipping thereof to 
93 final completion. 

2— Lessor and lessee covenant and agree that until 
such time as the said theatre building, including the lobby 
and entrances, as well as the exits, are free and unob¬ 
structed of all scaffolding, building materials, barricades 
and obstructions of every kind and nature removed so that 
the said theatre may be opened to the public and perform¬ 
ances given therein without hindrance and disturbance, no 
rent or other charge shall be due or payable by the said 
lessee, but any rent hereinbefore reserved shall be and is 



87 


hereby waived and remitted until, and shall be due and pay¬ 
able only from, such time as possession of said theatre 
building shall be delivered over to the lessee with the fur¬ 
niture, fixtures and equipment to be placed therein by the 
lessor as set forth in the plans and specifications fully in¬ 
stalled in the demised premises. 

3— The said theatre building shall be so constructed and 
equipped that the lessee shall be entitled to and receive 
from the proper authorities a permit or license to operate 
a theatre in the demised premises. The lessee shall have 
the right to name and designate a superintendent of its own 
to supervise the construction of said theatre building and 
the installation of the theatre furniture, fixtures and equip¬ 
ment required to be installed by the lessor. The said super¬ 
intendent is to be paid by the lessee. 

4— The lessee further covenants that it will pay any and 
all increases in fire insurance premiums carried by the les¬ 
sor on the said theater building caused by any increase in 
the rate of fire insurance over and above that established 
by the Underwriters Association of the District of Colum¬ 
bia upon the completion of the said theatre building and 

delivery of possession to lessee by reason of any act 
94 of commission or omission performed by the lessee, 

its agents or employees that would cause such in¬ 
crease. 

5— It is understood and agreed that the foregoing rentals 
to be paid by the lessee to lessor are gross rentals and that 
all other items, such as taxes, assessments and insurance of 
every kind and nature shall be paid by the lessor, except 
that the lessee shall keep the furniture, fixtures and equip¬ 
ment owned by it insured against loss by fire and to pay 
the premiums therefor, and except further that the lessee 
shall carry liability insurance against injury to or death 
of any one person or injury to or death of more than one 
person, by common accident, on the demised premises, in 
amounts similar to the amounts for which the lessee is in- 
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sured in other theatres of similar size operated by it in the 
District of Columbia, but in any event in any amount not 
less than $50,000 for injury to or death of one person and 
in an amount not less than $500,000 for injury to or death 
of more than one person by a common accident, which in¬ 
surance shall designate both the lessee and lessor as parties 
insured and the lessee agrees to pay the premiums therefor. 

6— And the lessee, for and in consideration of the prem¬ 
ises, does hereby covenant and agree to and with the lessor 
that it will pay the rents herein reserved at the time or 
times the same shall become due and payable hereunder; 
that it will, during the continuance of this lease, maintain 
and keep the interior of the said premises, together with all 
appurtenances thereto, in all needful and necessary repair; 
that it will make no alterations in the building upon said 
premises without the consent, in writing, of the lessor first 

had thereto; that it will not use the said premises or 
95 the appurtenances to the same belonging for any dis¬ 
orderly or unlawful purpose; that it will pay all 
water rents, gas, electric light and power bills which may 
be charged against the said premises during the term 
hereby created, and to insure its so doing will make the 
necessary deposits at the offices of the gas and electric 
companies, and that at the end of the term hereby de¬ 
mised, it will peaceably deliver up the said demised prem¬ 
ises to the lessor or its assigns, in as good condition as the 
same are delivered to it, reasonable use and wear and tear 
thereof, and damage by fire and unavoidable casualty alone 
excepted. 

7— It is further agreed by and between the parties hereto 
that in case the said demised premises, or any part thereof, 
shall at any time be destroyed, or so damaged by fire (or 
other unavoidable casualty) as to be unfit for occupation 
or use, then the rents herein reserved or a fair and just 
proportion thereof according to the nature and extent of 
the damage sustained, shall, until said premises shall have 
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been rebuilt or repaired and made fit for occupation and 
use, be suspended and cease to be payable; and the lessor 
agrees to rebuild or repair the building on the demised 
premises as and when such destruction and/or damage 
shall occur. 

8— It is further understood and agreed that in the event 
said lessee is adjudicated a bankrupt, or makes a general 
assignment, or takes the benefit of any insolvency act, or 
if a receiver or trustee is appointed and authorized to offer 
this lease or any rights of the lessee hereunder for sale, or 
if any attachment or legal process is levied or attempted to 
be levied on the interest of the lessee hereunder, and such 
proceedings shall be had thereon as make imminent a sale 
of such interest, and such attachment or process shall not 

be forthwith bonded by the lessee, this lease shall 
96 forthwith cease and determine, at the option of the 

lessor, who hereby reserves the right in any of said 
events to forthwith re-enter and re-possess said premises. 

9— It is further covenanted and agreed by and between 
the parties hereto that if the lessee shall fail to pay the rent 
herein reserved, or any instalment thereof, within ten (dO) 
days from the time the same shall fall due and become pay¬ 
able, and five (5) days written notice thereof shall have 
been given the lessee, or shall fail to keep and perform any 
other covenant or agreement herein on its part to be per¬ 
formed, then the term hereby created, at the option of the 
lessor, or its assigns, shall cease and terminate, and said 
non-payment of rent or breach of covenant shall operate 
as a notice to quit, all and every kind of notice to quit being 
hereby expressly waived, and said lessor or its assigns 
shall have the right to recover possession of said premises 
under the provisions of the Code of Laws for the District 
of Columbia relating to proceedings between landlord and 
tenant, or by such other legal proceedings as may be in 
force in such cases. Lessor shall have a lien against equip¬ 
ment installed by lessee for unpaid rent. 
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10— It is further agreed by and between the parties hereto 
that a waiver of one or more breaches of any covenant or 
agreement herein contained shall not be considered as a 
waiver of any subsequent or other breach of the same cove¬ 
nant or agreement or of this lease. 

11— Lessee covenants and agrees, except as hereinafter 
provided, that it will, at its own cost and expense, keep and 
maintain the interior of the demised premises and the fix¬ 
tures and equipment contained therein in good and substan¬ 
tial repair and condition and will, at the expiration of the 
term of this lease, deliver the demised premises and the fix¬ 
tures and equipment installed by lessor in connection 

97 therewith in as good condition as at the time of the 
delivery of the same to lessee, ordinary wear and 
tear, depreciation by lapse of time and damage and injury 
by fire, the elements, acts of God and damage without fault 
on the part of lessee, excepted, and will comply with all 
health and police regulations applicable to or affecting the 
interior of the demised premises and the fixtures and equip¬ 
ment in connection therewith. 

Lessee shall under no circumstances be obligated to make 
any structural repairs, changes or alterations or improve¬ 
ments in connection with the said demised premises, 
whether required to do so by ordinance or otherwise. 

12— Lessor hereby covenants and agrees that it will, at 
its own cost and expense, throughout the term of this lease, 
keep the exterior and/or structural portions of the said 
building, including, without limitation of the foregoing, the 
roof, walls, floors, beams, columns, girders, fire-escapes and 
other fixed parts of the demised premises and of said build¬ 
ing, in good substantial condition and repair, excepting 
painting and cleaning thereof. In the event that at any 
time during the term of this lease, structural changes or 
changes involving structural parts of the demised premises 
or building of which the same form a part, including, with¬ 
out limitation of the foregoing, the roof, walls, floors, 
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beams, columns, girders, fire-escapes and other fixed parts 
of the demised premises and of said building, shall be re¬ 
quired by reason of any laws or ordinances, rules or regu¬ 
lations now or hereafter in force, or by reason of any 
municipal or governmental body, department, authority or 
officer, then in any such event, such changes, insofar as 
the same shall be lawfully required, shall be made by the 
lessor at the lessor’s sole cost and expense, with as 
98 little inconvenience as may be to the use of the de¬ 
mised premises by the lessee and without subtract¬ 
ing any space allocated to the demised premises, and with 
an abatement of rent for the space of time, if any, that the 
lessee shall be deprived of the full beneficial use of the 
demised premises and a proportionate reduction of rent for 
the deprivation of partial beneficial use of the said demised 
premises by the lessee. 

13— Lessor covenants and agrees that the demised prem¬ 
ises may be used as a vaudeville, silent and/or talking mo¬ 
tion picture theatre, or place of amusement and entertain¬ 
ment and for a combination of such uses or for other 
theatre performances and exhibitions, or as a place of as¬ 
sembly for lawful meetings or gatherings during the entire 
term hereof, as may be permitted under the laws of the 
District of Columbia. 

14— Lessor hereby covenants and agrees that the lessee 
on paying the rent herein reserved and on performing each 
and every of the covenants, provisions and conditions on 
the part of the lessee to be performed and observed, shall 
and may peaceably and quietly have, hold and enjoy the 
hereby demised premises for the term aforesaid, free from 
molestation, eviction and disturbance of any kind by the 
lessor, its successors and/or assigns. 

. 15 —Wherever notice shall be required or permitted to 
be given pursuant to the terms of this lease, the same shall 
be given in writing by registered mail addressed to the 
parties at the addresses given below, or to such other ad- 
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dresses as either party may in writing give to the other 
from time to time in like manner: 

To the lessor at Boom 751 Earle Building, Washington, 
D. C. 

To the lessee K-B Amusement Corporation at 4813 Mas¬ 
sachusetts Avenue, N. W., Washington, D. C. 

To the lessee Stanley Company of America, at the Earle 
Building, Washington, D. C. 

16—Notice is hereby given that the leasehold estate cre¬ 
ated by this agreement is subject to and affected by 
99 a certain operating agreement bearing even date 
herewith and executed simultaneously with the exe¬ 
cution of this lease between the joint lessees herein named, 
covering the management and operation of the theatre to be 
constructed upon the demised premises and the disposition 
by either of the lessees of its leasehold interest in the de¬ 
mised premises. 

In Witness Whereof, the said The MacArthur Corpora¬ 
tion and Stanley Company of America have each caused 
this agreement to be signed by their respective secretaries 
or assistant secretaries, and The MacArthur Corporation 
has constituted and appointed Kobert E. Sher, its true and 
lawful attorney-in-fact, for it and in its name, to appear 
before any officer authorized by law to take and certify 
acknowledgments of deeds to be recorded in the District of 
Columbia and then and there to acknowledge and deliver 
these presents as the act and deed of The MacArthur Cor¬ 
poration and Stanley Company of America has constituted 
and appointed E. K. Hessberg, its true and lawful attorney- 
in-fact, for it and in its name, to appear before any officer 
authorized by law to take and certify acknowledgements of 
deeds to be recorded in the District of Columbia and then 
and there to acknowledge and deliver these presents as the 
act and deed of Stanley Company of America and Fred S. 
Kogod and Max Burka have hereunto set their hands and 
seals, all pursuant to and in accordance with authority con¬ 
ferred by resolutions of the Directors of the respective com- 
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panies abovenamed and dated the day and year first above 
written. 

The MacAbthub Cobporation 

By: /s/ Feed S. Kogod 
President 

Attest: 


/s/ E. K. Hessbebg 
Secretary 


/$/ Feed S. Kogod (L.S.) 

For 

Feed S. Kogod & Max Bubka (L.S.) 
Co-partners doing business as 
K-B Amusement Company 

Stanley Company op Amebica 

By: /s/ Habby N. Kalmine 
Vice-President 


Attest: 


/s/ E. K. Hessbebg 

Asst. Secretary 


Affidavit of Howard Levinson. 

100 Filed Oct 7 1948 

Howard Levinson, being first duly sworn, on oath de¬ 
poses and says that he is a member of the Bar of the State 
of New York and a member of the legal staff of Warner 
Bros. Pictures, Inc. and of Stanley Company of America, 
defendant herein; that he personally participated, as attor¬ 
ney for the defendant, in certain of the negotiations with 
the plaintiffs and their attorney, Robert E. Sher, Esq., 
(hereinafter referred to as “Sher”) during the years 1945 
and 1946 covering certain phases of the matters under dis¬ 
cussion between them. 

Affiant further says as follows: 

During the year 1945 a dispute developed between the 
plaintiffs and the defendant over the proposed construction 
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of two opposing theatres in the MacArthur Boulevard 
neighborhood. Each party insisted it was first in the area. 
Plaintiffs brought a suit in October, 1945, against defend¬ 
ant alleging violation of the anti-trust laws. 

101 Shortly after the suit was filed, a meeting was 
arranged to discuss possible settlement of the con¬ 
troversy. Plaintiffs proposed a “partnership” arrange¬ 
ment to finish and operate one of the two theatres and to 
abandon the construction of the other. An effort was also 
to be made to come to an arrangement with Kass Realty 
Co., Inc. which had an interest in the theatre being built 
for the defendant. During these negotiations, Sher post¬ 
poned the hearing on his motion for a preliminary 
injunction. 

The outlines of general principles for settlement were 
agreed upon and are set forth in Sher’s letter to affiant 
dated October 15, 1945, a copy of which is attached hereta 
and marked “Exhibit A”. 

Thereafter detailed negotiations were conducted and 
completed, on behalf of the defendant, by Mr. Rudolph 
Weiss, head of the Real Estate Department and Mr. A. A. 
Vigard, since deceased, of the Legal Department. 

After the formal agreements between plaintiffs, defend¬ 
ant and Kass Realty Co., Inc. were signed on January 3, 
1946, Sher and affiant exchanged letters dated January 4, 
1946 and January 31,1946 respectively, copies of which are 
attached hereto and marked “Exhibit B and C”. 

Howard Levinson 

Subscribed and sworn to before me, a Notary Public, on 
this 24th day of September, 1948. 

Lillian R. Geffert 
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Exhibit A. 


102 Filed Oct 7 1948 

Sher & Oppenheimer 
Washington Building 
Washington 5, D. C. 

Telephone 
Republic 3028 

October 15th, 1945 

Howard Levinson, Esq. 

Warner Bros. Pictures, Inc. 

321 West 44th Street 
New York, N. Y. 

Dear Howard: 


Monroe Oppenheimer 
Robert E. Sher 


This letter is written for the purpose of confirming our 
discussions in my office this past Friday with respect to 
the settlement of the existing MacArthur Theatre contro¬ 
versy between K-B Amusement Company and Warner 
Bros. Pictures, Inc. 

At the conference in my office, it was recognized by both 
sides that two neighborhood theatres in such close prox¬ 
imity to each other could not possibly operate profitably, 
but on the contrary each would, in all likelihood, sustain 
very substantial losses. In addition, it was recognized that 
if construction of the two theatres were carried through 
to completion, there would inevitably be long continued 
litigation between the parties accompanied by increasing 
personal bitterness between your people and mine. Life is 
altogether too short to permit the breaking up of long 
standing personal friendships over any kind of a business 
venture—least of all an unprofitable one. 

With these thoughts in mind and without attempting to 
decide in any way which side is right and which side is 
wrong, or who started to build which theatre first, the fol¬ 
lowing was suggested as a basis for a permanent settle¬ 
ment of the controversy: 
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•L Warner Bros, shall assign a half interest in the Kass 
Realty Company lease to K-B Amnsement Company and 
K-B Amnsement Company shall thereby assume one-half 
of the obligation of such lease. 

103 2. K-B Amusement Company shall assign to War¬ 

ner Bros, a half interest in the theatre it now has 
under construction, together with the land appertaining 
thereto, and Warner Bros, shall reimburse K-B for one- 
half of all sums paid out by K-B in connection therewith 
and assume one-half of the obligation for future payments. 

3. One of the two theatres now under construction shall 
be abandoned and the other shall be operated by the two 
parties as a joint venture. The decision as to which theatre 
shall be abandoned shall be made after it is determined 
which will result in the smallest financial loss. The parties 
are to share equally in any loss sustained as a result of 
the abandonment of one of the theatres, provided that the 
total contribution of K-B toward such loss shall not exceed 
$17,500. 

4. In the event it is decided to abandon the theatre now 
under construction for your company by Kass Realty Com¬ 
pany, the two parties shall purchase the land on which the 
theatre is located from Kass Realty Company at cost. As 
an inducement to Kass Realty Company to cancel the 
present lease, the two parties together shall enter into an 
agreement with that company to take an equivalent lease 
on terms and conditions similar to the present lease in 
another location to be selected by both parties. 

I believe the above proposal sets forth a basis of settle¬ 
ment that is eminently fair to both parties. Instead of two 
theatres that will hurt each other over the years, the 
parties will have two theatres that stand a chance of 
making a fair profit. Neither side wins a complete victory; 
neither suffers a complete defeat. If your company agrees 
in principle to the above proposal, please let me know so 
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that we can go to work on the details at the earliest 
possible date. 

With kindest personal regards, 


RES/mb 


Sincerely yours, 

(s) Robert E. Sher 


Exhibit B. 

104 Law Offices 

Miller, Sher & Oppenheimer 
820 Woodward Building 
Washington 5, D. C. 

Jesse I. Miller Telephone 

Robert E. Sher Republic 3028 

Monroe Oppenheimer Cable Address 

“Millshop, Washington’ 7 

January 4th, 1946 

Howard Levinson, Esq. 

Warner Bros. Pictures, Inc. 

321 West 44th Street 
New York, N. Y. 

Dear Howard: 

All papers in the MacArthur Theatre matter were signed 
yesterday and the MacArthur Theatre controversy is now 
ended. I want you to know how much I enjoyed working 
with you and with Mr. Vigard on this matter and that we 
all appreciate your courtesy and co-operation very much. 

My clients are very much pleased with the settlement and 
we all hope it works out as well in practice as it does in 
promise. There was no sense whatever, from a business 
point of view, in having two neighborhood theatres as close 
together as the two theatres that were under construction 
by your people and mine. Had the two theatres been con¬ 
structed each would have inevitably operated at a loss. 
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Each side was insistent that it was in the right and that it 
had entered upon construction of its theatre without 
knowledge that the other intended to construct a theatre 
nearby. Litigation would have been both costly and time- 
consuming. What better way could there be to settle such 
a controversy than by a joint venture arrangement 
whereby the parties share in the costs and in the future 
profits? Solomon himself couldn’t have arrived at a better 
solution. 

It was particularly gratifying to everyone on our side to 
have the agreement worked out—as it was—through the 
fair exchange of ideas on both sides and without even the 
suggestion of coercion or pressure of any sort. We 

105 appreciate very much your cooperation in arriving 
at the solution of this problem and I can assure you 

that my clients look forward to a most pleasant business 
relationship. 

With kindest personal regards, 

Sincerely yours, 

(s) Robert E. Sher 

Exhibit C. 

106 Warner Bros. Pictures, Inc. 

Executive Offices 
Legal Department 

Robert E. Sher, Esq. January 31,1946 

Miller, Sher & Oppenheimer 
820 Woodward Building 
Washington, D. C. 

Dear Bob: 

I have your letter of October 15th wherein you confirm 
our discussions in your office concerning the settlement of 
the then existing MacArthur Theatre controversy between 
K-B Amusement Co. and our people. 
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Your letter accurately sets forth the nature of our settle¬ 
ment discussions. The settlement now has been reduced 
to formal writings and the controversy thereby removed. 
I too hope that the arrangement entered into will be to the 

mutual economic benefit of K-B Amusement Co. and our 

■ 

people. It was one of those situations where each party 
individually began the construction of a theatre in the same 
area with the result that there would have been two 
theatres with probable economic disaster to both. The 
compromise embodied in the agreements is fair to all 
concerned and avoids litigation. * 

I have no hesitation in saying that neither our discus¬ 
sions nor the subsequent settlement would have been pos¬ 
sible without the wholesome and constructive attitude 
which you personally took in this matter. 

With kindest personal regards, I remain 

Sincerely yours, 

Howard Levinson 

Affidavit of Philip W. Amram. 

•107 Filed Oct 7 1948 

Philip W. Amram, being first duly sworn, on oath de¬ 
poses and says that he is one of the attorneys for the de¬ 
fendant in the above-entitled action. 

Affiant states that, as appears from the record in this 
action, the defendant duly filed a motion to dismiss the 
plaintiffs* complaint and a motion to strike matter from the 
complaint for reasons therein stated; that such motions 
were duly served upon the attorneys for the plaintiffs prior 
to the filing by them of their motion for summary judg¬ 
ment and were pending and undisposed of at the time the 
motion for summary judgment was filed; that, by reason 
of the undisposed of motions so filed by the defendant, the 
defendant has not yet filed its answer on the merits to the 
complaint, and is not required or permitted so to do in 
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advance of the disposition of the said motions; that such 
answer, if an answer is ever required from the defendant, 
will raise subsantial and basic issues of fact in connection 
with the claim asserted by the plaintiffs; that the nature 
of such defenses and issues of fact appears from 
108 the affidavits of Miles H. Alben, A. Julian Brylawski 
and Rudolph Weiss and Howard Levinson, filed 
herein in opposition to the motion for summary judgment; 
that, assuming arguendo that the motion for summary 
judgment may properly be heard at this time under the 
Federal Rules of Civil Procedure, such motion must be 
forthwith dismissed by reason of the aforesaid issues o£ 
fact so raised. 

Affiant further calls the attention of the Court to the 
averment on page 4 of the plaintiffs’ brief herein, which 
after stating the plaintiffs’ allegations of fact in their 
Complaint, says “None of the above facts are in dispute”. 
As can be seen by the most cursory examination of the 
aforesaid affidavits, filed herein, substantial and important 
averments of fact are in dispute, material and relevant to 
the relief sought in the Complaint. No answer has as yet 
been filed by the defendant, as above set forth, but, if filed, 
would raise inter alia, these issues of fact. 

Philip W. Am ram 

Subscribed to and sworn to before me, a Notary Public, 
on this 30th day of September, 1948. 

James H. Noble 

My commission expires Jan. 14,1949. 

«••••••••• 
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Affidavit of Fred S. Kogod. 

109 Filed Oct 11 1948 
District of Columbia, ss: 

Fred S. Kogod, being first duly sworn, on oath deposes 
and says that he is one of the plaintiffs in above entitled 
action and makes this affidavit in support of plaintiffs 9 
motion for summary judgment filed in this action. 

Affiant states that he has read the affidavit of A. Julian 
Brylawski filed herein on behalf of defendant; that he has 
never been advised of any firm offer of $45,000 for the 
vacant property owned by The MacArthur Corporation on 
the former Kass site; that on or about August 30, 1948 a 
real estate agent wrote affiant that he believed that he 
could find a purchaser who would be* willing to buy the 
property for the sum of $45,000 if such agent were given an 
exclusive listing on the property for a period of 30 days; 
that affiant advised Mr. Brylawski that he was agreeable 
to this proposal and that Mr. Brylawski stated that he 
would have to consult his superiors in New York and let 
affiant know; that he has heard nothing further from Mr. 
Brylawski since that time; that the only firm offer that 
affiant is aware of was one for $30,000. 

Affiant further states that plaintiffs herein have at all 
times been ready and willing to sell such property 

110 for $45,000 and are ready and willing to sell such 
property to the defendant or to others for that price 

today; that if an offer in the sum of $45,000 shall not be 
forthcoming, plaintiffs are willing to give consideration to 
a lesser amount; that plaintiffs have never taken the posi¬ 
tion in any of the negotiations with the defendant that the 
former Kass site was to be sold to plaintiffs at book value 
and do not take that position today. Plaintiffs are per¬ 
fectly willing to have the former Kass site sold for what 
it will bring as an entirely separate and distinct trans¬ 
action from the transactions relating to the theatre 
property. 
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Affiant further states that he gave careful consideration 
to the sites at Wisconsin Avenue and Harrison Street, 
N. W. and New Hampshire Avenue and Ethan Allen Road, 
N. W. referred to in the Brylawski affidavit; that he per¬ 
sonally surveyed the surrounding areas and, in addition, 
had an independent survey made; that it was and is his 
opinion and that of his partner that the area surrounding 
each of those sites is too sparsely settled to support a 
theatre and that if a theatre is erected on either of such 
sites, it will be a losing proposition for many years to come. 
The survey prepared for plaintiffs shows a population of 
5816 within a half mile radius of Wisconsin and Harrison 
and a population of 2812 within a half mile radius of New 
Hampshire and Ethan Allen Road. The Georgia Avenue 
and Shepherd Street site, on the other hand, is in a thickly 
populated area. The survey prepared for plaintiffs show 
a population of 16,848 within a half mile radius of such 
site and a population of 49,948 within a mile radius. The 
only motion picture theatres nearby are old and obsolete. 

In view of the large surrounding population and the 
111 lack of modern theatre facilities, affiant is of the 
opinion that a new theatre at Georgia Avenue and 
Shepherd Street can be operated successfully and profit¬ 
ably and for that reason plaintiffs are desirous of locating 
a theatre at such site. 

Reference is made in the Brylawski and Weiss affidavits 
to the obligation of Stanley Company to put up $50,000 to 
guarantee plaintiffs’ rental obligations under the Blass 
lease. This provision was included in the Kass agreement 
as a result of negotiations between Stanley and Kass, and 
not at the request of plaintiffs. In Paragraph 9 of the 
agreement of January 3, 1946 between plaintiffs and 
Stanley (Exhibit 2 of the complaint) plaintiffs have agreed 
to indemnify Stanley and hold it harmless against all loss, 
claims or damages which may arise against Stanley by 
reason of the failure of K-B to perform its obligations 
under the Kass lease, including the loss of any part of the 
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$50,000 deposit. Affiant and his partner, Max Burka, each 
have very substantial real estate holdings in the District 
of Columbia, they own and operate the Apex, Naylor and 
Atlas Theatres in the District of Columbia, each of which 
is a very valuable piece of property, affiant personally 
owms the Senator Theatre and has a number of other sub¬ 
stantial business and property interests in the District of 
Columbia; that plaintiffs are well able to live up to their 
obligations under the Kass lease without any danger of 
loss to the defendant as a result thereof. 

Fred S. Kogod 

Subscribed and sworn to before me this 9th day of Octo¬ 
ber, 1948. 

Mildred M. Boyd 
Notary Public, D. C. 

My commission expires June 30, 1951. 

*•••••*#•• 

113 Filed Oct 11 1948 

Affidavit of Robert E. Sher. 

District of Columbia, ss: 

Robert E. Sher, being first duly sworn, on oath deposes 
and says that he is one of the attorneys for the plaintiffs 
in above entitled action; that as such attorney he partici¬ 
pated in all of the negotiations leading up to the agree¬ 
ments of January 3, 1946 which are involved in this litiga¬ 
tion as well as in all of the negotiations with representa¬ 
tives of the defendant subsequent thereto; that he has read 
the affidavit of Miles H. Alben filed herein on behalf of the 
defendant; that many of the statements contained in such 
affidavit are incorrect and inaccurate and give a completely 
distorted picture of the history of the negotiations between 
the parties subsequent to January 3, 1946 and, in addition, 
cast wholly unwarranted reflections upon the integrity of 
this affiant; that though none of such statements have any 
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material bearing upon the matters presently pending be¬ 
fore this court, affiant makes this affidavit for the purpose 
of correcting the inaccuracies in the Alben affidavit and dis¬ 
pelling the unwarranted reflections upon his own integrity. 

The history of the negotiations leading up to the present 
controversy is as follows: 

On June 11, 1946, the Three Judge Court in New York 
handed down its opinion in United States v. Para- 
114 mount Pictures et al, in the course of which it held 
that joint venture agreements between a defendant 
in that case and an independent theatre owner were viola¬ 
tive of the antitrust laws. On July 23, 1946, affiant wrote 
to Abel A. Vigard of Stanley Company’s legal staff as 
follows: 

“In view of the court’s decision in the New York Equity 
case, I suppose it will be necessary for us to make some 
changes in the MacArthur Theatre set-up. Mr. Kogod and 
I will be glad to talk with you about it any time at your 
convenience.” 

Affiant received a reply dated August 1,1946 from Harry 
M. Kalmine stating that in a short time he would arrange 
for a mutually convenient time and place for a conference 
with respect to the MacArthur Theatre matter. Nothing 
further happened until after the decree of the Three Judge 
Court was entered on December 31, 1946. On January 13, 
1947, affiant addressed a letter to Mr. Howard Levinson 
of Warner Bros. Pictures, Inc., a copy of which is attached 
hereto as Exhibit 1. Mr. Levinson replied on January 20, 
1947 that the matter would be handled by Rudolph Weiss 
of Warner’s Real Estate Department, and Miles A. Alben 
of the legal staff, both of whom were away from the office 
at that time, and that affiant would hear from them upon 
their return. Affiant heard nothing from either Weiss or 
Alben and on February 5,1947 addressed a letter to Weiss 
reiterating, in effect, the statements contained in the earlier 
letter to Levinson. Weiss replied that he would be in touch 
with affiant as soon as Alben returned from his vacation. 



105 


Not having heard anything further from either Weiss or 
Alben in the interim, affiant called on them at their office in 
New York City on March 6,1947, while he was in New York 
on other business. During the course of the discussion 
affiant advised Weiss and Alben that K-B Amuse- 

115 ment Company was ready and willing to take over 
Stanley’s interest in the MacArthur Theatre and 

assume full obligation for the second theatre to be con¬ 
structed by Kass, but that affiant had no authority and was 
not in position to discuss the details of any such transfer 
or the amount of money to be paid for Stanley’s interest. 
Weiss stated that, in view of the decision of the Three 
Judge Court, he was satisfied that Stanley would have to 
dispose of its interest in both theatres and expressed the 
hope that K-B would not be too tough on them when it came 
to the question of money. Affiant suggested that a meet¬ 
ing of the parties be held in Washington in the near future 
at which the entire matter could be discussed and ironed out. 

Such a meeting was held in Washington April 9, 1947 in 
the office of John J. Payette, Washington Zone Manager 
for the Warner Circuit. At this meeting, Mr. Payette 
stated that Warners were still hopeful that they could come 
out of the deal with one additional theatre, that if Stanley 
sold its half interest in the MacArthur to K-B at that time 
the court might not permit them to construct any additional 
theatres and for that reason they wanted to retain their 
interest for the time being at least. Mr. Kogod was dis¬ 
satisfied with certain aspects of the operation of the Mac¬ 
Arthur Theatre and much of the discussion centered around 
this question. While Mr. Kogod continued to urge upon 
the representatives of the defendant that a prompt dis¬ 
position of the partnership matter was desirable, he did 
agree to a postponement of further discussions until his 
return from the west coast in June. Because of conflicting 
engagements, the next meeting was not held until August 
5,1947. 

116 At this meeting Mr. Kogod insisted that some 
definite action be taken in the matter without fur- 
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ther delay as the two year period for designation of a site 
for the second theatre was rapidly running out and K-B 
could not afford to pay Kass Realty Company $100,000, or 
any part thereof, as liquidated damages. In the meantime, 
the Paramount case had been appealed to the Supreme 
Court and Messrs. Weiss and Alben stated that they were 
anxious to postpone a final decision on the second theatre 
until after that case was decided by the Supreme Court. 
Mr. Payette stated that he was confident that he could ob¬ 
tain from Mr. Kass a reasonable extension of time beyond 
the January 3, 1948 deadline and Mr. Kogod stated that if 
such an extension could be obtained, he would be willing 
to wait until the Supreme Court decision came down. Mr. 
Kass was in Europe at the time, but returned the early 
part of September. Neither affiant nor his clients heard 
anything further from Messrs. Weiss, Alben or Payette 
from August 5, 1947 to October 22, 1947, on which date 
affiant addressed a letter to Weiss, a copy of which is at¬ 
tached hereto as Exhibit 2. 

On November 18, 1947, a conference was held with Kass 
in Mr. Payette’s office. Present at this conference were 
Messrs. Payette and Brylawski on behalf of defendant, 
Kogod and affiant on behalf of K-B, and Kass. The pur¬ 
pose of the conference was to get Kass to agree to an ex¬ 
tension of time in which to designate a site for the new 
theatre. Mr. Payette led the discussion and pointed out 
that the uncertainty resulting from the decree of the New 
York court had prevented Stanley and K-B from coming to 
an agreement on a site. He stated that if a year’s 
117 extension were granted, the litigation would be over 
and the parties would know where they were at and 
be in position to designate a site. Mr. Payette was strongly 
supported in this position by Messrs. Brylawski, Kogod 
and affiant. Kass at first refused to agree to any exten¬ 
sion, but after two hours of discussion, he agreed to con¬ 
sider the matter further and let the parties know in a few 
days. On November 24, 1947 Kass wrote a letter to Mr. 
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Payette categorically refusing to give the parties any addi¬ 
tional time. A copy of this letter is attached hereto as 
Exhibit 3. 

A further meeting was held in Mr. Payette’s office on De¬ 
cember 2, 1947. Present at this conference were Messrs. 
Weiss and Alben from defendant’s New York office, Bry- 
lawski and Payette from defendant’s Washington office, and 
Mr. Kogod and affiant on behalf of K-B. The purpose of 
the conference was to attempt to reach an agreement upon 
the future course of action of the parties in view of the re¬ 
fusal of Kass to extend the time in which to designate a 
site beyond January 3,1948. At this conference the repre¬ 
sentatives of defendant asked Mr. Kogod to state his posi¬ 
tion. He said that the position taken by Kass had brought 
matters to a head, that K-B was unwilling to take a loss of 
$50,000 or even gamble on the possible loss of $50,000, de¬ 
pending upon the outcome of a law suit with Kass; that 
consequently it was necessary for the parties to designate 
a site within the remaining thirty day period. He further 
stated that he was confident that K-B could designate a 
site without too much difficulty, that Stanley would be able 
to designate a site without too much difficulty, hut that it 
was apparent that the two of them together would be un¬ 
able to agree upon a site for submission to Kass. 
118 Consequently, the only course of action available so 
far as he was concerned was to split up the partner¬ 
ship. To that end he stated that K-B was willing to buy 
Stanley’s interest in the Mac Arthur Theatre and to assign 
to Stanley all right, title and interest in the second theatre 
on condition that Stanley assume full liability to Kass. As 
an alternative, Kogod stated that K-B was willing to take 
over the MacArthur Theatre and the site for the new 
theatre and assume the obligation to Kass. The represen¬ 
tatives of the defendant stated that they were not willing 
to give up their interest in the MacArthur Theatre because 
they were afraid that such course of action would preclude 
them from obtaining court approval for construction of the 


108 


second theatre. They suggested, in turn, that Stanley 
would be willing to buy out K-B’s interest in the Mac- 
Arthur Theatre and assign to K-B all right, title and in¬ 
terest in the second theatre. This proposal was rejected 
by Mr. Kogod who stated that under no circumstances 
would K-B consider selling its interest in the MacArthur 
1 Theatre and that if a dissolution along the lines proposed 
by him could not be worked out amicably, K-B would have 
to resort to court action. At times the discussion became 
rather heated though most of the time it was relatively 
calm. At no time during this conference did Mr. Kogod 
demand or suggest that K-B desired to acquire defendant’s 
interest without consideration. On the contrary, he stated 
throughout that K-B was prepared to take over defendant’s 
interest in strict accordance with the terms of the agree¬ 
ment of the parties. The net result of the entire discussion 
was that it was agreed that (1) Messrs. Payette and Kogod 
were to make a serious effort during the next ten days to 
find a site that was mutually acceptable (though no one 
seemed to think they were going to get anywhere), (2) Mr. 
Payette was to make another effort to obtain an exten¬ 
sion of time from Kass and (3) affiant agreed to 
119 explore with the Department of Justice the possibil¬ 
ity of obtaining court approval for construction of 
the second theatre by defendant. If such approval could 
be obtained, defendant’s representatives stated that they 
would be very happy to take over the second theatre and 
the obligation that went with it. Mr. Kogod stated that if 
Kass would agree to an extension of time, K-B would be 
willing to go along under the then existing arrangement 
for the time being. 

Affiant explored the matter with attorneys in the Depart¬ 
ment of Justice who were handling the motion picture case 
and was told that the Department could not give its ap¬ 
proval to the construction of the second theatre by Stanley 
in view of the fact that the Government was insisting upon 
complete divorcement of defendant’s theatre interests. Af¬ 
fiant reported this conversation to Alben. 
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On December 23, 1947 Mr. Payette called affiant and in¬ 
formed him that Mr. Brylawski had gone to lunch with 
Kass that day and that Kass had stated that after consult¬ 
ing with his lawyer he felt he could not write a letter ex¬ 
tending the time to designate a site for the second theatre 
but that he (Kass) would give Stanley his word that he 
would not bring suit on the agreement until after the Su¬ 
preme Court decision in the Paramount case. 

On December 29,1947, pursuant to instructions from his 
client, affiant sent a letter to Mr. Payette, a copy of which 
is attached to the Alben affidavit as Exhibit A. A copy of 
this letter was forwarded to Weiss. On December 31,1947 
Alben wrote affiant refusing to agree to either of the al¬ 
ternative proposals contained in the letter of December 29. 

Affiant never agreed that the problem could be sat- 
120 isfactorily solved by sending letters to Kass con¬ 
firming the oral extension agreement. Any such 
agreement would have been contrary to the instructions 
that affiant had received from his clients as well as con¬ 
trary to the position set forth in writing in the letter of 
December 29. Alben talked with affiant on the telephone 
on December 31 and read him the letters of that date which 
he was sending to Kass. Affiant advised Alben that he 
could send the letters if he wanted to but that K-B still ad¬ 
hered to the position set forth in the letter of December 29. 

When defendant turned down the alternatives proposed 
in the letter of December 29, K-B addressed a letter to 
Kass dated January 2, 1948, designating Georgia Avenue 
and Shepherd Street, N. W. as the site for the theatre to 
be constructed by Kass. 

On January 7, 1948 affiant wrote Alben a letter in reply 
to his letter of December 31, a copy of which is attached 
hereto as Exhibit 4. Again on January 14, 1948, affiant 
wrote Weiss another letter, a copy of which is attached 
hereto as Exhibit 5. On January 19,1948, Weiss addressed 
a letter to affiant, a copy of which is attached hereto as Ex¬ 
hibit 6, to which affiant replied on January 22,1948. A copy 
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of affiant’s letter of that date is attached hereto as Exhibit 
7. Weiss’s reply of January 26 is attached hereto as Ex¬ 
hibit 8. 

Kass did not reply to K-B’s letter of designation of Jan¬ 
uary 2,1948 and on March 5 affiant wrote Kass again ask¬ 
ing him for an answer. A copy of this letter was sent to 
Alben, to which he replied, reiterating in substance the 
position set forth in the previous correspondence. In the 
meantime, the Paramount case had been argued in the Su¬ 
preme Court and a decision was believed to be im- 
121 minent. K-B did not press the matter further until 
after the decision of the Supreme Court. The deci¬ 
sion of the Supreme Court was rendered on May 3, 1948. 
On May 8,1948, affiant addressed a letter to Weiss, copy of 
which is attached hereto as Exhibit 9. A conference was 
held in Mr. Payette’s office on the afternoon of May 27, 
1948 to discuss the MacArthur Theatre situation. Present 
on behalf of Stanley were Messrs. Weiss, Alben, Payette 
and Brylawski and on behalf of K-B, Kogod and affiant. 
At the opening of the conference defendant’s representa¬ 
tives asked Mr. Kogod what he had in mind. Affiant stated 
that as he read the Supreme Court decisions the partner¬ 
ship had to be dissolved and that there was no alternative 
other than that Stanley would have to transfer its interest 
to plaintiffs and plaintiffs assume the obligation to Kass 
for the second theatre. Defendant’s representatives stated 
that on previous occasions K-B had offered to take over the 
MacArthur Theatre and turn over the second theatre to 
Stanley. This they now proposed to do. Mr. Kogod stated 
that he was no longer willing to deal with them on that 
■basis. Stanley’s representatives then indicated that there 
was no basis for further discussion. Affiant informed 
them that that left K-B with no alternative other than to 
file suit against them. A long discussion ensued, in the 
course of which defendant’s representatives stated that 
they did not like the Georgia Avenue and Shepherd Street 
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site and had no intention of building there. They had 
another location in mind which they felt Kass would accept 
in lieu of the Georgia Avenue site, which location was ap¬ 
proximately 5 miles from any K-B theatre. After full dis¬ 
cussion Mr. Kogod said that he would discuss the matter 
with his associates and give Stanley a definite an- 
122 swer no later than Tuesday, June 1. Before the con¬ 
ference broke up, affiant asked Stanley’s represen¬ 
tatives if he was correct in the assumption that if K-B 
would agree to let them have the second theatre, Stanley * 
would turn over the MacArthur to K-B and assume full 
responsibility for the second theatre without any qualifica¬ 
tions. To this Messrs. Payette and Weiss said yes and 
Alben said no. Aiben’s position was that the most they 
could agree to would be to submit the matter to the Depart¬ 
ment of Justice for approval and if the Department of 
Justice refused to let them go ahead with the second 
theatre, they would be unable to do so. Considerable dis¬ 
cussion revolved around this disagreement among the rep¬ 
resentatives of defendant and the matter was finally left 
that K-B was to give them a definite answer on the follow¬ 
ing Tuesday. At no time during this conference did affiant 
ever make any proposal that was different from that sub¬ 
mitted by his client. The suggestion to the contrary in the 
Alben affidavit is a gross misstatement of the facts. Dur¬ 
ing the course of the discussion affiant suggested that the 
parties discuss the question of the amount of money to be 
paid by K-B for defendant’s half interest in the MacArthur 
Theatre, but the representatives of defendant refused to 
enter upon any such discussion unless K-B was prepared to 
assign to them its rights in the second theatre. No discus¬ 
sion was had about the vacant land on MacArthur Boule¬ 
vard. Mr. Kogod reiterated K-B’s willingness to dispose 
of the matter on the basis of the agreement of the parties 
of January 3, 1946. To this defendant refused to agree. 

On or about June 1 affiant advised Alben on the telephone 
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of K-B’s decision not to transfer to defendant its interest 
in the second theatre and asked Alben if he wanted to con¬ 
sider the matter any further with his people. Alben re¬ 
plied that in view of K-B’s position, there was nothing 
further to discuss. A short while thereafter this suit was 
filed. 

123 The suggestions in the Alben affidavit that either 
affiant or his clients ever misrepresented their posi¬ 
tion to Stanley in any respect are grossly untrue. Through¬ 
out the entire period of the negotiations starting in early 
1947, affiant and his clients continued to press defendant 
for some definite action in connection with the second 
theatre. Defendant always insisted on delay. When it 
was apparent that defendant would not act, K-B advised 
defendant that it was prepared to designate the site on 
Georgia Avenue and Shepherd Street. Upon defendant’s 
refusal to go along on this basis, K-B designated the site 
on its own as it had the right to do under the Kass agree¬ 
ment. If anyone can be charged with a lack of coopera¬ 
tion, that charge can most properly be laid to defendant 
and not to K-B. 

In the last paragraph of the affidavit of Rudolph Weiss, 
the statement is made that if defendant was prevented by a 
final judgment from taking or participating in the Kass 
lease, nevertheless the site for the new theatre was always 
to be picked by the plaintiffs and defendant jointly, even 
though the plaintiffs might be the sole lessees and operators 
of the theatre. Weiss does not base such statement upon 
any discussion of the matter between the parties. Indeed, 
Weiss was not present when the agreements were drafted. 
The drafting job was done by Abel A. Vigard (now de¬ 
ceased) on behalf of Stanley and by affiant on behalf of 
K-B. There was no discussion along the line indicated 
in the Weiss affidavit. The statement in the Weiss affi¬ 
davit is purely a layman’s legal interpretation of a written 
contract and for that reason is not entitled to consideration. 
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The conclusion is directly contrary to the entire purpose 
of the agreement as well as to the specific language used in 
the contract. 

Robert E. Sher. 


Subscribed and sworn to before me this 8 day of October, 
1948. 


Mildred M. Boyd, 
Notary Public , D. C. 


My commission expires: 6/30/51. 

124 Filed Oct 11 1948 

Exhibit 1. 


January 15th, 1947 

Howard Levinson, Esq. 

Warner Bros. Pictures, Inc. 

321 West 44th Street 
New York, N. Y. 

In re: The MacArthur Theatre 
Dear Howard: 

Now that the final decree has been entered in the New 
York equity case, Messrs. Kogod and Burka feel that some 
decision should be reached in the near future with respect 
to the MacArthur Theatre. 

As you know, Warner Bros, and K-B Amusement are ob¬ 
ligated to pay Kass Realty Company the sum of $100,000 
unless a site for a second theatre is designated before this 
year runs out. In view of this fact, my people are anxious 
to know what will be done about this second theatre as well 
as about the MacArthur Theatre at as early a date as 
possible. 
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Mr. Kogod spoke with Mr. Payette about this a day or 
two ago and he suggested that I take the matter up with 
you. 

With kindest personal regards. 


RE S/mb 


Sincerely, 

4 

Robebt E. Sheb 


Exhibit 2. 

125 Filed Oct 11 1948 

October 22nd, 1947 

Rudolph Weiss, Esq. 

Warner Bros. Circuit Management Corporation 
321 West 44th Street 
New York, N. Y. 

Dear Mr. Weiss: 

Messrs. Kogod and Burka were in my office yesterday 
discussing the MacArthur Theatre situation and asked me 
to write you this letter. They are very much concerned 
about the matter. 

You will remember that we began our discussions of the 
MacArthur matter in February of this year. At a meeting 
in Mr. Payette’s office in April, it was agreed that the mat¬ 
ter would be allowed to go on as it was until after Mr. 
Kogod’s return from the west coast during the month of 
June. Due to the intervention of the summer vacation 
season, the June meeting was not held until the 5th of 
August. At that time you suggested that Mr. Kass might 
be willing to extend the time for designating a site beyond 
the two year period called for in the contract. We all agreed 
to hold matters in abeyance for an additional period of a 
few weeks until Mr. Kass returned from Europe, at which 
time he was to be contacted and an extension of time ob¬ 
tained if possible. 
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Mr. Kass has been back in Washington for more than 
thirty days. Mr. Kogod tells me that he has heard nothing 
from you or Mr. Payette since the meeting in my office in 
August. We do not know whether or not any discussions 
have been had with Mr. Kass since his return nor, if so, 
what his attitude is. 

Under the agreement with Kass Realty Company a site 
for a new theatre must be designated by January 3, 1948 
or the sum of $100,000 forfeited. January 3, 1948 is not 
far off. Messrs. Kogod and Burka are extremely anxious 
to avoid the forfeit. They feel very strongly that the mat¬ 
ter should not be allowed to drift any further and that a 
definite decision as to the future course of action must be 
reached without further delay. 

126 I would suggest that you arrange to come to 
Washington for another meeting at the earliest pos¬ 
sible date. In the meantime, Mr. Kass ought to be contacted 
by either yourself or Mr. Payette so that we will know, 
when we meet, whether or not an extension of time will be 
granted and on the basis of that information be in position 
to decide what our next move must be. 

I would appreciate hearing from you as soon as conve¬ 
nient after receipt of this letter. 

With kindest personal regards, 

Sincerely, 

Robert E. Sher 

RES/mb 

cc: Fred S. Kogod 
6011 Blair Road, N. W. 

Washington, D. C. 

• ••••••••• 
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Exhibit 3. 

127 Filed Oct 11 1948 

Letterhead of Kass Realty Company, Inc. 

Copy November 24, 1947 

Mr. John Payette 

Warner Bros. Theatres 

The Warner Building 

13th & E Sts., N. W., 

Washington, D. C. 

Dear Mr. Payette: 

In reference to our agreement dated January 3, 1946, 
after very careful consideration and under the circum¬ 
stances, I really believe two (2) years has certainly been 
plenty of time to look for a location. You still have a 
month and a half, and I will be very glad to co-operate with 
you, in looking for a site. 

When I made this agreement, I only wanted to give one 
years’ time, but as you know it was on account of you per¬ 
sonally that I made it for two years. Under these circum¬ 
stances, I believe I am justified in refusing additional time. 
With kindest personal regards, I am, 

Yours sincerely, 

/s/ Garfield I. Kass 

• ••••••••• 

Exhibit 4. 

128 Filed Oct 11 1948 

January 7th, 1948 

Miles H. Alban, Esq. 

321 West 44th Street 
New York, N. Y. 

Dear Miles: 

Receipt is acknowledged of your letter of December 31st 
with respect to the Kass situation. 
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Mr. Kogod tells me that the last paragraph of your letter 
does not correctly set forth the facts. Mr. Payette has 
never indicated to Mr. Kogod or to me that the New Hamp¬ 
shire Avenue site or the Wisconsin Avenue and Harrison 
Street site were satisfactory. On the contrary, with par¬ 
ticular reference to the New Hampshire Avenue site, Mr. 
Payette stated on a number of occasions that he did not 
think the location was ready for a motion picture theatre 
at the present time. With respect to the Wisconsin Avenue 
site, your letter was the first indication that your clients 
were at all interested in this site. 

Sincerely yours, 

Robert E. Sher 

Exhibit 5. 

129 Filed Oct 11 1948 

Miller, Sher & Oppenheimer 
Attorneys at Law 
Woodward Building 
Washington 5, D. C. 

Copy January 14th, 1948 

Rudolph Weiss, Esq. 

Warner Bros. Circuit Management Corporation 
321 West 44th Street 
New York, New York 

Dear Mr. Weiss: 

Mr. Kogod has turned over to me your letter to him of 
January 5th, together with a copy of your letter of the 
same date to Kass Realty Company, objecting to the desig¬ 
nation of the site at Georgia Avenue and Shepherd Street, 
N. W. by K-B Amusement Company. 

I must say that I am at a loss to understand the position 
that you take with respect to the construction of the decree 
of the New York court in the Far amount case. 
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Paragraph 5 of Section III of that decree requires the 
defendants, including Warner and its subsidiaries, to dis¬ 
solve their partnership. Paragraph 6 of Section III re¬ 
strains each of the defendants, including Warner and its 
subsidiaries, from expanding its present theatre holdings 
in any manner whatsoever , except where it acquires the 
interest of a partner pursuant to the preceding Paragraph 
5. The above provisions of the decree of the District.Court 
not having been stayed, they remain in full force and effect 
unless and until reversed by the Supreme Court They 
were in full force and effect on January 2, 1948. In the 
recent case against John L. Lewis and the United Mine 
Workers, the Supreme Court held that a violation of a 
temporary injunction constituted a contempt of court even 
though the injunction might later be set aside by the 
Supreme Court on appeal. The same doctrine is obviously 
no less applicable to a permanent injunction entered after 
full trial on the merits, the provisions of which have not 
been stayed pending appeal. 

Accordingly, regardless of what disposition the Supreme 
Court may make of the matter on appeal, there is no ques¬ 
tion but that on January 2, 1948 Stanley Company of 
America was prohibited from expanding its theatre hold¬ 
ings in any manner whatsoever. If entering into a lease for 
a new theatre does not constitute an expansion of theatre 
holdings, I don’t know what would. 

130 Paragraph 5 of the agreement with Kass Realty 
Company provides that if Stanley shall be prevented 
from taking or participating in the taking of a lease on the 
theatre to he erected by Kass for reasons beyond its con¬ 
trol, then K-B shall have the power and privilege, inde¬ 
pendently, to exercise the right therein granted jointly to 
Stanley and K-B. On January 2,1948 the contingency cov¬ 
ered by the underscored language was an actuality. 

You state in your letter to Mr. Kogod that the decree 
did not prevent Stanley from designating a site under the 
Kass agreement. Whether or not the decree prevented 
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Stanley from designating a site is of no consequence, as 
K-B’s right to act independently under the Kass agreement 
did not depend on that contingency. K-B’s right to act 
independently came into being upon Stanley being unable 
to participate in the taking of a lease on the theatre, which 
was the contingency that had actually occurred. 

Consequently, K-B had the legal right to designate a site 
on its own on January 2,1948. Stanley Company of Amer¬ 
ica had no right to object to such designation. Your letter 
of January 5,1948 to Kass Realty Company, therefore, con¬ 
stitutes an interference with the contractual rights of the 
parties as set forth in the agreement of January 3, 1946 
and an inducement to its breach. 

Ever since the decree of the District Court in the Para¬ 
mount case was entered, K-B Amusement Company has 
been attempting to come to an agreement with Stanley 
Company of America with respect to the ownership and 
operation of the MacArthur Theatre and the second the¬ 
atre to be erected by Kass. Despite numerous conferences 
that were held throughout the past year, nothing definite 
was ever arrived at. K-B offered to buy your interest in 
the MacArthur Theatre and turn over to you all its rights 
in the second theatre. In the alternative, K-B offered to 
buy your interest in the MacArthur Theatre, take over your 
interest in the second theatre and indemnify you against 
loss in connection with such theatre. Each of these offers 
was rejected by you. 

An attempt was made by Mr. Payette to get Kass Realty 
Company to extend the time in which to designate a site 
for the second theatre beyond January 3, 1948. Mr. Kass 
refused in writing to grant this request. Thereafter Mr. 
Kass had some oral discussions with Mr. Payette and Mr. 
Brylawski about extending the time, but these statements, 
as related to us, were at best ambiguous and certainly of 
doubtful legal validity. Throughout these discussions, as 
they were related to us, Mr. Kass has indicated his dislike 
for Mr. Kogod and his associates. 
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131 In these circumstances, K-B Amusement Company 
was merely exercising ordinary business prudence 
in refusing to rely on the oral conversations purporting to 
grant an extension of time, unless Stanley would agree to 
hold K-B harmless from any loss that might result by rea¬ 
son of the fact that the extension was not in writing. To 
this sugegstion you again refused to agree. K-B also stated 
that if you were unwilling to indemnify it against such loss, 
it was ready and willing to designate the site previously 
submitted by Kass Realty Company at Georgia Avenue 
and Shepherd Street, N. W. in the District of Columbia as 
the site for the theatre to be erected by Kass. Again you 
refused to agree and indicated instead your willingness to 
designate two other sites, both of which were in areas too 
thinly populated to support a theatre. On previous occa¬ 
sions when the two sites mentioned in your letter had been 
discussed, Mr. Payette had agreed with Mr. Kogod that 
they were not satisfactory sites on which to erect a theatre 
at this time. 

In the light of this record—an unsatisfactory one to say 
the least—K-B had no other way to protect itself against 
a possible loss of $50,000 under the Kass agreement than 
to exercise the option granted it by Paragraph 5 of that 
agreement. 

K-B feels that the uncertainties of the past twelve months 
can not be allowed to continue. The time for decision has 
arrived. It can not be delayed any longer. It is our sincere 
hope that a mutually satisfactory agreement for dissolution 
of the partnership can be worked out promptly and 
amicably. 

Sincerely yours, 

Robert E. Sher 

• ••••••••• 
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Filed Oct 11 1948 


Exhibit 6. 

321 West 44th Street 
New York 

January 19, 1948 

Miller, Sher & Oppenheimer, Esqs. 

Woodward Building 
Washington 5, D. C. 

Attention: Robert E. Sher, Esq. 

Dear Mr. Sher: 

I have your letter of January 14th, 1948. 

Nothing will be gained by discussing the interpretation 
of the Decree. Because of the Decree, you and your clients 
and our attorney and myself agreed that it would be best 
to secure from Mr. Kass an extension of the January 3, 
1948 date and that we should attempt to obtain such exten¬ 
sion. This we did. Because you refuse to rely on Mr. 
Kass’ oral commitment, does not permit you to act indi¬ 
vidually and in jeopardy of our interests. 

Your reference to John Payette’s agreement with Mr. 
Kogod that the two sites mentioned in my letter were not 
satisfactory, is not in accordance with my understanding of 
the facts received from John concerning that matter. 

With regard to your desire to work out a mutually satis¬ 
factory agreement for dissolution of the partnership, we 
are heartily in accord. I notice that you refer to the offers 
of K-B in that direction but make no reference to our offer 
to buy the interest of K-B in the Mac Arthur Theatre and 
turn over to K-B all of our rights in the second theatre, 
subject to whatever court approval may be necessary. We 
are also agreeable to the purchase of the K-B interest in 
the Mac Arthur Theatre as well as the K-B interests in the 
second theatre, again subject to whatever court approval 
may be necessary. 
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We should like to hear from you as to whether or not we 
can negotiate with you on this basis. 

Very truly yours, 

/s/ Rudolph Weiss 
/ t/ Rudolph Weiss 


133 Filed Oct 11 1948 


Exhibit 7. 


January 22nd, 1948 

Rudolph Weiss, Esq. 

Warner Bros. Circuit Management Corporation 
321 West 44th Street 


New York, New York 
Dear Mr. Weiss: 


In reply to your letter of January 19th, Mr. Kogod has 
informed you on a number of occasions that under no cir¬ 
cumstances would K-B Amusement Company consider the 
sale of its interest in the MacArthur Theatre. Their posi¬ 
tion in that respect has not been changed. 

We would, therefore, appreciate an answer from you as 
to whether you are willing to negotiate a settlement along 
the lines previously suggested by K-B. 

Very truly yours, 


Robert E. Sher 
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134 Filed Oct 11 1948 

Exhibit 8. 

321 West 44th Street 
New York 

January 26,1948 

Miller, Slier & Oppenheimer, Esq. 

Woodward Building 
Washington 5, D. C. 

Attention: Robert E. Sher, Esq. 

Dear Mr. Sher: 

In view of the limitations that you have imposed in the 
manner of dissolving the MacArthur Corporation, you 
leave us no alternative except to await the decision of the 
Supreme Court, after which we will review the matter 
with you. 

Very truly yours, 

/s/ Rudolph Weiss 
/ t/ Rudolph Weiss 

• •*•*•••** 

135 Filed Oct 11 1948 

Exhibit 9. 

May 8, 1948 

Rudolph Weiss, Esq. 

Warner Bros. Circuit Management Corporation 
321 West 44th Street 
New York, N. Y. 

Dear Mr. Weiss: 

In your last letter to me with respect to the MacArthur 
Corporation, dated January 26, 1948, you stated that you 
desired to await the decision of the Supreme Court in the 
Paramount case before coming to an agreement with re¬ 
spect to the dissolution of the existing partnership between 
K-B Amusement Company and Stanley Company of Amer- 
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ica. While this was contrary to the wishes of ipy clients, 
who were anxious for more expeditious action, they ac¬ 
quiesced in your request. 

Now that the Supreme Court has disposed of the matter, 
there can be no further reason for delay. We would there¬ 
fore like to arrange for a meeting with you at the earliest 
convenient date for the purpose of bringing this long pend¬ 
ing issue to a final conclusion. 

With kindest personal regards, 

Sincerely, 

Robert E. Sher 

• •••«••••• 

136 Filed Nov 3 1948 

Affidavit of Fred S. Kogod. 

District of Columbia, s$: 

Fred S. Kogod, being first duly sworn, on oath deposes 
and says that he is one of the plaintiffs in above entitled 
action and makes this affidavit in support of plaintiffs’ mo¬ 
tion for summary judgment filed in this action. 

Attached hereto is a true and correct copy of letter dated 
October 14, 1948, received by affiant and Max Burka from 
Louis Ottenberg, as attorney for Kass Realty Company, 
Inc.; that, on information and belief, an exact copy of the 
same letter was sent to and received by Stanley Company 
of America, defendant in the above entitled cause, and 
Philip W. Amram, Esq., attorney of record for said de¬ 
fendant. 

Fred S. Kogod 

Subscribed and sworn to before me this 3rd day of No¬ 
vember, 1948. 

Meyer I. Lippman 
Notary Public, D. C. 

My commission expires: 11-14-52. 
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137 Filed Nov 3 1948 

Louis Ottenberg 
Attorney At Law 
Investment Building 
Washington 5, D. C. 


District 6688 

October 14,1948 

Stanley Company of America 
321 West 44th Street 
New York, N. Y. 

Messrs. Fred S. Kogod and Max Burka, 
co-partners trading as K-B Amusement Company 
4813 Mass. Ave., N. W. 

Washington, D. C. 

Gentlemen: 

Reference is made to the agreement entered into Janu¬ 
ary 3,1946, between you and my client, Kass Realty Com¬ 
pany, Inc., and to subsequent correspondence in connection 
therewith. 

You were advised prior to January 3,1948 that my client 
had acquired a site at the northwest corner of Georgia Ave¬ 
nue and Shepherd Street, Northwest, Washington, D. C., 
suitable for the erection thereon of a theatre having a seat¬ 
ing capacity of approximately one thousand seats, and that 
Kass Realty Co., Inc., was prepared to enter into the lease 
therefor under the provisions of the Agreement of Janu¬ 
ary 3,1946. 

You are also aware of designation of that site by K-B 
Amusement Company by letter dated January 2,1948. We 
are not, at this time, concerned with the question of the 
validity or invalidity of that designation. Suffice it to say 
that on May 3,1948, decisions of the Supreme Court of the 
United States were rendered in the cases (Nos. 79-86 Octo- 
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ber Term, 1947) Involving The United States of America 
and Warner Brothers and others. 

My client insists that ample time has now elapsed for 
performance by you under the agreement of January 2, 
1946 aforesaid. It is unwilling to await the outcome of 
further litigation involving the aforesaid cases initiated by 
the United States of America, or the case of Fred S. Kogod 
and Max Burka, co-partners, trading as K-B Amusement 
Company v. Stanley Company of America, Civil Action No. 
2508-48 in the United States District Court for the District 
of Columbia. 

You are advised therefore that unless my client receives 
on or before November 15, 1948 evidence satisfactory to it 
that bona fide and definite arrangements have been made 
with an architect for the prompt preparation of plans and 
specifications for the theatre to be built by Kass Realty 
Company, Inc., in accordance with the agreement of Janu¬ 
ary 3,1946, my client will take such action as it shall deem 
appropriate under the circumstances. 

Very truly vours, 

/s/ Louis Ottenberg 

Attorney for Kass Realty Company, Inc. 

Copy to: 

Kass Realty Company, Inc. 

Philip W. Amram, Esq. 

Robert E. Sher, Esq. 

• ••••••••• 


138 Filed Nov 29 1948 

Affidavit of Philip W. Amram. 

District of Columbia, $s: 

Philip W. Amram, being duly sworn, deposes and says: 
I am attorney of record for Stanley Company of Amer- 
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ica, defendant herein. Attached hereto is a copy of a letter 
written by Stanley Company of America to Kass Realty 
Company, copies of which were sent to the plaintiffs herein 
and their attorney of record, designating a site for the the¬ 
atre to be built by Kass Realty Company pursuant to the 
“three-party agreement” of January 3,1946. 


Philip W. Amram 
607 Ring Building 
Washington 6, D. C. 
Attorney for Defendant 


Subscribed and sworn 
vember, 1948. 


to before me this 29th day of No- 

James H. Noble 
Notary Public 


My Commission Expires Jan. 14,1949. 


139 Filed Nov 29 1948 

321 WEST 44th STREET 
NEW YORK 


November 23, 1948 

Kass Realty Company, Inc. 

4461 Connecticut Ave., N. W. 

Washington, D. C. 

Gentlemen: 

Please be advised that pursuant to the agreement entered 
into January 3, 1946, by and between Kass Realty Com¬ 
pany, Inc., Stanley Company of America, and Fred S. 
Kogod and Max Burka, co-partners, doing business as K-B 
Amusement Company, the undersigned hereby designates 
the site owned by Kass Realty Company at New Hampshire 
Avenue and Ethan Allan Avenue in Washington, D. C., as 
a site for the theatre to be selected by Stanley Company of 
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America, upon which Kass Realty Company is to build a 
theatre as in the aforesaid agreement provided. 

Yours very truly, 

Stanley Company of America 
By (s) Rudolph Weiss 

CC to: 

Louis Ottenberg, Esq. 

Investment Building, 

Washington, D. C. 

Robert E. Scher, Esq. 

Woodward Building, 

Washington 5, D. C. 

Philip W. Amram, Esq. 

Ring Building, 

Washington, D. C. 

Messrs. Fred S. Kogod and Max Burka, 

Co-partners, trading as K-B Amusement Company, 

4813 Massachusetts Ave., N. W. 

Washington, D. C. 


140 Filed Jan 27 1949 

C. A. No. 2508-48 

Fred S. Kogod and Max Burka, individually and as co-part¬ 
ners doing business as K-B Amusement Company, 
Plaintiffs, 

v. 

Stanley Company of America, Defendant 

Kass Realty Company, Inc., 4461 Connecticut Avenue, 
N. W., Washington, D. C., Applicant for Intervention. 

Motion to Intervene as a Party. 

Kass Realty Company, Inc., a corporation, moves for 
leave to intervene as a party to this action in order to assert 
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its rights and obtain a declaratory judgment and other re¬ 
lief against the plaintiffs or the defendant or both of them, 
as set forth in its proposed intervening petition, of which a 
copy is hereto attached, (a) on the ground that its rights 
are or may be affected by any relief granted or denied by 
the Court under the second prayer in plaintiffs’ complaint 
filed herein, and that the representation of applicant’s in¬ 
terests by the existing parties to this cause is or may be 
inadequate and the applicant is or may be bound by a judg¬ 
ment in the action; and (b) also on the ground that appli¬ 
cant’s claim presents both questions of law and of fact 
which are common to that part of the main action seeking 
relief under the second prayer of plaintiffs’ complaint. 

Louis Ottenberg 
Investment Building 
Washington, D. C. 

Attorney for Applicant 
for Intervention 

141 The undersigned have no objection to the granting 

of the foregoing and attached Motion to Intervene * 
as a Party, reserving the right to answer the intervenor’s 
pleading when filed and served. 

Miller, Sher and Oppenheimer 

By Robert E. Sher 

Attorneys for Plaintiffs 

Philip W. Ambam 
Attorney for Defendant 

• •*••••••• 

142 Filed Jan 27 1949 

Order Allowing Kass Realty Company, Inc. 

To Intervene as a Party. 

Upon consideration of the motion of Kass Realty Com¬ 
pany, Inc., for leave to intervene as a party in the above- 
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entitled cause, and of the proposed intervening petition, 
counsel for plaintiffs and defendant having signified that 
they have no objection to the allowance of such interven¬ 
tion, it is by the Court this 27th day of January, 1949, 
Ordered: 

1. That said motion be and it is hereby granted, and Kass 
Realty Company, Inc., is hereby authorized to intervene as 
a party to this action. 

2. That the proposed intervening petition attached to 
this motion be filed in this action as the Intervening Peti¬ 
tion of said Kass Realty Company, Inc. 

Matthew F. McGuire 
Judge 

143 The undersigned have no objection to the granting 
of the foregoing and attached Order Allowing Kass 

Realty Company, Inc. to Intervene as a Party, reserving 
the right to answer the intervenor’s pleading when filed 
and served. 

Miller, Sher and Oppenheimer 

By Robert E. Sher 

Attorneys for Plaintiffs 

Philip W. Amram 
Attorney for Defendant 

144 Filed Jan 27 1949 

Intervening Petition of Kass Realty Company, Inc. for 
Declaratory Judgment and Other Relief. 

1. The jurisdiction of this Court is invoked under the 
Declaratory Judgment Act, Section 274 (d) of the Judicial 
Code, as amended, (28 U. S. C. A. Sec. 400) Rules 24 and 
57 of the Federal Rules of Civil Procedure; also under the 
Court’s general jurisdiction, Title 11 Section 306, D. C. 
Code, 1940, the amount involved herein being in excess of 
$3000, exclusive of interest and costs. 


131 


2. Under date of January 3, 1946 an Agreement was en¬ 
tered into by and between (a) the Intervenor, Kass Realty 
Company, Inc., a Delaware corporation (therein and herein 
sometimes referred to as Kass), (b) the plaintiffs, Fred S. 
Kogod and Max Burka, co-partners, doing business as K-B 
Amusement Company (therein and herein sometimes re¬ 
ferred to as K-B), and (c) the defendant, Stanley Company 
of America, a Delaware corporation (therein and herein 
sometimes referred to as Stanley). (A true copy of said 
agreement appears at App. p. 14, R. p. 12) 

• ••••••••• 

145 Said Agreement provided, inter alia, that: 

(A) Within two years from January 3,1946, Stan¬ 
ley and K-B would designate a site owned or acquired by 
Kass within the metropolitan area of Washington, D. C., or 
a site in said area conveyed to Kass by Stanley and K-B; 
that upon such site Kass would build a theatre in accor¬ 
dance with plans and specifications to be prepared and ap¬ 
proved by Stanley and K-B, and enter into a lease covering 
the site and the theatre to be built thereon, such lease to be 
with Stanley or with Stanley and K-B, jointly and sever¬ 
ally, as determined by Kass; 

(B) “If Stanley shall be prevented from taking or par¬ 
ticipating in the taking of a lease on the theatre to be 
erected by Kass as aforesaid for reasons beyond its con¬ 
trol, then K-B shall have the power and privilege, inde¬ 
pendently, to exercise the right herein granted jointly to 
Stanley and K-B,” but if K-B alone exercised such right 
and entered into the lease with Kass, Stanley would de¬ 
posit in a Washington bank to be selected by Kass and 
Stanley the sum of $50,000 as security for the performance 
by K-B of the provisions of said lease; 

(C) If Stanley and K-B failed or refused within two 
years from January 3, 1946 to designate or to convey to 
Kass a site in the metropolitan area of Washington, D. C. 
upon which a theatre was to be built by Kass and leased 
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by Kass to Stanley or to Stanley and K-B, jointly and sev¬ 
erally, Stanley and K-B, jointly and severally, obligated 
themselves to pay to Kass as liquidated and stipulated dam¬ 
age suffered by Kass, and not as a penalty, the sum of 
$100,000, which was to be payable in equal annual install¬ 
ments of $5,000 over a period of 20 years, the first of which 
installments was to become due and payable within thirty 
days after the expiration of said two years period, to wit, 
February 3, 1948, and each of the remaining installments 
was to become due and payable on the anniversary date of 
said Agreement, to wit, January third. 

146 3. Kass is informed that Stanley is a subsidiary of 

and is substantially owned and controlled by certain 
of the Warner defendants in the case of United States of 
America, plaintiff, v. Paramount Pictures, Inc., et al., de¬ 
fendants, designated as Equity No. 87-273 in the District 
Court of the United States for the Southern District of 
New York, and that during the two year period between 
January 3, 1946 and January 3, 1948, mentioned in said 
Agreement, the Court in said Equity cause passed certain 
decrees (reported in 66 Fed. Supp. 323 and 70 Fed. Supp. 
53). The Warner defendants in said equity cause appealed 
from said decrees to the Supreme Court of the United 
States and that Court rendered its decision on, to wit, May 
3,1948. (92 L. ed. 883, Advance Opinion No. 16). 

4. Following a conference between the representatives 
of the plaintiffs, defendant and this intervenor, Garfield I. 
Kass, President of Kass Realty Company, Inc., wrote a 
letter dated November 24,1947 to Mr. John Payette, repre¬ 
senting Stanley, refusing to grant an extension of time to 
designate the theatre site. (A copy of said letter appears 
at App. p. 116, R. p. 127) 


5. Under date of January 2,1948, K-B Amusement Com¬ 
pany addressed a letter to Mr. Garfield Kass, wherein K-B 
attempted to exercise independently the right to designate 




a theatre site owned by Kass at Georgia Avenue and Shep¬ 
herd Street, Northwest, in said metropolitan area. (A copy 
of said letter appears at App. p. 28, R. p. 26) 

6. Stanley did not concur with K-B in the selection of 
the site at Georgia Avenue and Shepherd Street, and, in a 
letter dated January 5, 1948 to Kass, expressed its objec¬ 
tion thereto. (A copy of said letter appears at App. pp. 
64-65, R. p. 71) 

147 7. On, to wit, June 17, 1948, the plaintiffs, K-B, 

sued Stanley in the above-entitled cause, and in their 
second prayer asked.: 

“2. That the court determine the rights of the parties in 
the second theatre to be constructed by Kass Realty Com¬ 
pany and, if the court determines that defendant retains 
any interest therein, that defendant be directed to assign 
and transfer such interest to plaintiffs, and to execute all 
documents that may be necessary to effect such assignment 
and transfer.” 

Any determination by the Court under this prayer of the 
complaint would necessarily and materially affect the rights 
of Kass. 

8. By letter dated October 14, 1948, Kass, through its 
counsel, advised the plaintiffs and the defendant, inter alia, 
that it was prepared to enter into a lease for a designated 
site under the provisions of said Agreement, without, at 
that time, concerning itself with the validity or invalidity 
of the designation made by K-B. A copy of said letter is 
attached hereto, marked “Kass Exhibit No. 6” and made a 
part hereof. 

9. By letter dated October 25, 1948, plaintiffs, by their 
counsel, replied to said letter, and a copy of said reply is 
attached hereto marked “Kass Exhibit No. 7” and is 
hereby referred to for a fuller statement of its contents. 
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10. By letter dated November 23, 1948, Stanley at¬ 
tempted to exercise independently the right to designate a 
theatre site owned by Kass at New Hampshire Avenne and 
Ethan Allan Avenne, in said metropolitan area. A copy of 
said letter is attached hereto, marked “Kass Exhibit No. 
8”, and is referred to for a fuller statement of its contents. 

11. Kass is informed and believes and therefore avers 
that there exists between it and the other parties to this ac¬ 
tion an actual justiciable controversy within the purview 
of the Declaratory Judgment Act and that it is entitled to 
have a declaration made by this Court and a declaratory 
judgment entered herein determining its rights under said 
Agreement, and the validity and binding effect, if any, of 
either of said designations, and the rights, liabilities and 
obligations of the plaintiffs and defendant, and for the 

other relief claimed by it herein. 

148 Wherefore, petitioner Kass demands that the 
Court declare, adjudge and decree: 

1. Which, if either, of the designations aforesaid, namely, 
that of plaintiffs K-B, or that of the defendant Stanley, is 
valid and effective under the provisions of said Agreement 

2. Whether Stanley now has the power and right to make 
the deposit of $50,000 as security for the performance by 
K-B of the terms, covenants and conditions of a lease be¬ 
tween Kass and K-B, as provided in said Agreement, if the 
designation of K-B is valid and effective. 

3. If the designation of K-B is valid and effective, when 
Stanley shall be required to deposit the sum of $50,000 as 
security as aforesaid; or, if Stanley cannot, for any reason, 
make said deposit, when plaintiffs K-B shall be required to 
deposit the sum of $50,000 as security as aforesaid. 

4. Whether both of said designations are invalid and in¬ 
effective. 

5. If the Court finds that Stanley and K-B have failed or 
refused within two years from January 3,1946 to designate 
or convey to Kass a site in the metropolitan area of Wash¬ 
ington, D. C., upon which a theatre is to be built by Kass 
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and leased by it to Stanley or to Stanley and K-B, jointly 
and severally, or if the Court finds that both of said desig¬ 
nations are invalid or ineffective, then that Blass shall have 
judgment forthwith against Stanley and K-B, jointly and 
severally, for $10,000, and that this cause be kept open in 
order that further judgments of $5000 each may be, entered 
against said Stanley and K-B, jointly and severally, an¬ 
nually on the third day of January, commencing January 
3, 1950, until the full sum of $100,000 shall have been paid 
to Kass by Stanley and K-B, jointly or severally. 

149 6. That the Court further declare the rights, lia¬ 

bilities and obligations of the several parties hereto 
under said Agreement. 

7. That, if either or neither of said designations is valid 
or effective, the party or parties giving such invalid or in¬ 
effective designation or designations be enjoined perma¬ 
nently from taking any action or other steps, directly or 
indirectly, legal, equitable or otherwise, preventing Kass 
or the party giving a valid and effective designation, if 
any, from carrying out the terms of said Agreement and 
designation, or any modification thereof or other arrange¬ 
ment by said parties, or either of them. 

8. That Kass have such other, further and different relief 
as the Court deems equitable or as may be required in the 
premises. 

Kass Realty Company, Inc. 

By Garfield I. Kass, 

President 

Louis Ottenberg 

Investment Building 

Washington, D. C. 

Attorney for Kass Realty Company, Inc. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing and 
attached Intervening Petition by me subscribed for and on 
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behalf of Kass Realty Company, Inc., and know the con¬ 
tents thereof and verily believe the same to be true. 

i 

Garfield I. Kass 


Subscribed and sworn to before me this 21 day of Janu 
ary, 1949. 


Ann McCann 
Notary Public, D. C. 


158 Filed Jan 27 1949 

Kass Exhibit No. 6. 

Letterhead of Louis Ottenberg 

October 14,1948 

Stanley Company of America 
321 West 44th Street 
New York, N. Y. 

Messrs. Fred S. Kogod and Max Burka, 
co-partners trading as K-B Amusement Company 
4813 Mass. Ave., N. W. 

Washington, D. C. 

Gentlemen: 

Reference is made to the agreement entered into January 
3,1946, between you and my client, Kass Realty Company, 
Inc., and to subsequent correspondence in connection there¬ 
with. 

You were advised prior to January 3,1948 that my client 
had acquired a site at the northwest corner of Georgia 
Avenue and Shepherd Street, Northwest, Washington, 
D. C., suitable for the erection thereon of a theatre having 
a seating capacity of approximately one thousand seats, 
and that Kass Realty Co., Inc., was prepared to enter into 
the lease therefor under the provisions of the Agreement 
of January 3,1946. 
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You are also aware of designation of that site by K-B 
Amusement Company by letter dated January 2,1948. We 
are not, at this time, concerned with the question of the 
validity or invalidity of that designation. Suffice it to say 
that on May 3,1948, decisions of the Supreme Court of the 
United States were rendered in the cases (Nos. 79-86 Octo¬ 
ber Term, 1947) involving The United States of America 
and Warner Brothers and others. 

My client insists that ample time has now elapsed for 
performance by you under the agreement of January 3,1946 
aforesaid. It is unwilling to await the outcome of further 
litigation involving the aforesaid cases initiated by the 
United States of America, or the case of Fred S. Kogod 
and Max Burka, co-partners, trading as K-B Amusement 
Company v. Stanley Company of America, Civil Action No. 
2508-48 in the United States District Court for the District 
of Columbia. 

You are advised therefore that unless my client receives 
on or before November 15, 1948 evidence satisfactory to it 
that bona fide and definite arrangements have been made 
with an architect for the prompt preparation of plans and 
specifications for the theatre to be built by Kass Realty 
Company, Inc., in accordance with the agreement of Janu¬ 
ary 3,1946, my client will take such action as it shall deem 
appropriate under the circumstances. 

Very truly yours, 

( s ) Louis Ottenberg 

Attorney for Kass Realty Company, Inc. 

Copy to: 

Kass Realty Company, Inc. 

Philip W. Amram, Esq. 

Robert E. Sher, Esq. 
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Filed Jan 27 1949 
Kass Exhibit No. 7. 

Letterhead of Miller, Sher & Oppenheimer 

October 25th, 1948 

Louis Ottenberg, Esq. 

Investment Building 
Washington 5, D. C. 

Dear Sir: 

This is in reply to your letter of October 14, 1948, ad¬ 
dressed jointly to Stanley Company of America and to 
Fred Kogod and Max Burka, co-partners trading as K-B 
Amusement Company, and relating to the agreement of 
January 3, 1946, entered into with the Kass Realty Com¬ 
pany, Inc. 

The K-B Amusement Company is ready, willing and 
anxious to proceed pursuant to its designation of January 
3, 1948, to which your letter refers. As Mr. Sher wrote 
Mr. Kass on March 5, 1948, K-B has at all times been pre¬ 
pared to execute a lease on the theatre and cooperate with 
the Kass Realty Company in the preparation of plans and 
specifications at the earliest possible date. Accordingly, 
K-B is glad to note that the Kass Realty Company is now 
prepared to proceed with it without further delays. 

With respect to the last paragraph of your letter, the 
K-B Amusement Company would like to employ John J. 
Zink of Baltimore, Md. as architects for the preparation of 
plans and specifications for the theatre to be constructed 
on the site designated by it and referred to in your letter, 
namely, the northwest corner of Georgia Avenue and Shep¬ 
herd Street, N. W. To expedite matters Mr. Kogod would 
appreciate receiving from you as soon as possible a survey 
of the land and topography and tests on borings, if you 
have made any, or some should be made as soon as possible 
for the benefit of the structural engineers. 
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You will also recall that under paragraph 3 of the Janu¬ 
ary 3,1946 agreement, Kass Realty Company undertook to 
enter into a lease, upon acquiring title to the designated 
site, in accordance with the form annexed thereto. I as¬ 
sume you will want to now prepare such lease so that it can 
be promptly executed by Kass Realty Company and K-B. 
We should like to see a draft of such lease at your earliest 
convenience. 

Sincerely yours, 

(s) Monroe Oppenheimer 

MO/mb 

cc—Philip W. Amram, Esq. 

160 Filed Jan 27 1949 

Kass Exhibit No. 8. 

321 West 44th Street 
New York 

November 23,1948 

Kass Realty Company, Inc. 

4461 Connecticut Ave., N. W. 

Washington, D. C. 

Gentlemen: 

Please be advised that pursuant to the agreement entered 
into January 3, 1948, by and between Kass Realty Com¬ 
pany, Inc., Stanley Company of America, and Fred S. 
Kogod and Max Burka, co-partners, doing business as K-B 
Amusement Company, the undersigned hereby designates 
the site owned by Kass Realty Company at New Hampshire 
Avenue and Ethan Allan Avenue in Washington, D. C., as 
a site for the theatre to be selected by Stanley Company of 
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America, upon which Kass Realty Company is to build a 
theatre as in the aforesaid agreement provided. 

Yours very truly, 

Stanley Company op America 
By (s) Rudolph Weiss 

CC to: 

Louis Ottenberg, Esq., 

Investment Building, 

Washington, D. C. 

Robert E. Scher, Esq., 

Woodward Building, 

Washington 5, D. C. 

Philip W. Amram, Esq., 

Ring Building, 

Washington, D. C. 

Messrs. Fred S. Kogod and Max Burka, 

Co-partners, trading as K-B Amusement Company, 

4813 Massachusetts Ave., N. W. 

Washington, D. C. 


161 Filed Mar 1 1949 

Answer of Plaintiffs, Fred S. Kogod and Max Burka, Co- 
Partners Doing Business as K-B Amusement Company, 
to Intervening Petition of Kass Realty Company, Inc. 

. 1. Plaintiffs admit all of the allegations of paragraphs 
1, 2 and 3 of the intervening petition, and admit that Kass 
Exhibit No. 1 attached to said petition is a correct copy of 
the Agreement of January 3, 1946 under which Stanley 
Company and the plaintiffs agreed to designate a site for 
a theatre building on or before January 3,1948. 

2. Plaintiffs admit the allegations of paragraph 4 of the 
intervening petition to the effect that the intervenor, Kass 
Realty Company, Inc. wrote a letter dated November 24, 
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1947, refusing to grant an extension of time beyond Janu¬ 
ary 3,1948 for the designation of a theatre site under said 
Agreement of January 3, 1946. Further answering said 
paragraph, plaintiffs allege that during the latter part of 
December, 1947, representatives of the defendant, Stanley 
Company of America, stated to plaintiffs that the inter¬ 
vene r, Kass Realty Company, Inc. had departed from the 
position it had taken in writing in said letter of November 
24,1947, and had orally granted an extension of time 
162 beyond January 3, 1948. When plaintiffs advised 
defendant that they were willing to agree to such an 
extension of time if reduced to writing, defendant stated 
that the intervenor would not reduce his agreement to writ¬ 
ten form. Thereupon, by letter of counsel, dated December 
29, 1947, plaintiffs advised Stanley Company of America 
that they could not, in a matter of such magnitude, rely on 
a supposed oral extension of time; that aside from the 
problem of proving that an oral extension was actually 
granted there was some question as to whether an extension 
of time not in writing would be recognized by the courts 
and that plaintiffs were not willing to run the risk of a 
possible adverse decision on this question. However, said 
letter further advised the defendant that plaintiffs would 
go along on the basis of the alleged oral assurances of Kass 
if defendant would agree to guarantee plaintiffs against 
loss by reason of the fact that the extension was not in 
writing; that if this alternative was not satisfactory, the 
other alternative was to designate a site on or before Jan¬ 
uary 3, 1948; that among the sites submitted by the inter¬ 
venor was one at Georgia Avenue and Shepherd Street, 
N. W. which the plaintiffs considered satisfactory and 
which they were ready and willing to designate as the site 
for the theatre under the contract with intervenor, Kass 
Realty Company, Inc. (A copy of plaintiffs' said letter of 
December 29,1947 appears at App. pp. 59, 60, R. pp. 66, 67) 
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In response to said letter, Stanley Company of America 
replied by a letter of December 31,1947, in which it refused 
to agree to indemnify plaintiffs against loss by reason of 
the fact that the extension purportedly granted by Kass 
was not in writing and also advised that the Georgia Ave¬ 
nue and Shepherd Street site was not acceptable to defen¬ 
dant. (A copy of said letter of Defendant appears at App. 
p. 61, R. p. 68) 


3. Plaintiffs admit the allegations of paragraph 5 of the 
intervening petition with respect to the letter of designa¬ 
tion of January 2,1948, which plaintiffs sent to the 
163 intervenor under which plaintiffs independently ex¬ 
ercised the right to designate a theatre at Georgia 
Avenue and Shepherd Street. Further answering said alle¬ 
gations, plaintiffs state that said letter of designation was 
sent following the refusal of defendant to agree to in¬ 
demnify plaintiffs against loss by reason of the fact that 
the alleged extension of time by Kass Realty Company had 
not been reduced to writing. Plaintiffs further allege that 
they are without information as to whether or not an oral 
extension of time had in fact been granted by the inter¬ 
venor, Kass Realty Company, Inc., as had been represented 
by the defendant, Stanley Company of America. Plaintiffs 
allege, however, that even if such an oral extension was in 
fact given, plaintiffs could not be, and were not, bound by 
such extension, since they were legally entitled to, and did 
in fact, insist that they would not accept or rely upon an 
alleged extension of time in a matter involving so substan¬ 
tial an amount of money without such extension being put 
in writing. Plaintiffs further allege that at the time they 
designated said site on January 2, 1948, there was then 
outstanding and in full force and effect an injunction issued 
by the Three Judge Court in the District Court of the 
United States for the Southern District of New York (in 
Equity No. 87-273), United States of America v. Paramount 
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Pictures Inc., et al., which enjoined and restrained the de¬ 
fendants in said cause, including Warner Bros, and its sub¬ 
sidiaries, including defendant, Stanley Company of 
America: 

“ (5) From continuing to own or acquiring any beneficial 
interest in any theatre, whether in fee or shares of stock 
or otherwise, in conjunction with another defendant, and 
from continuing to own or acquire such an interest in con¬ 
junction with an independent (meaning any former, present 
or putative motion picture theatre operator which is not 
owned or controlled by the defendant holding the interest 
in question), where such interest shall be greater 
164 than 5% unless such interest shall be 95% or more. 

The existing relationships which violate this provi¬ 
sion shall be terminated within two years. The relation¬ 
ships between the defendants and independents which vio¬ 
late this provision shall be terminated by a sale to, or pur¬ 
chase from the co-owner or co-owners, or by a sale to a 
party not one of the other defendants. In dissolving rela¬ 
tionships among defendants and between defendants and 
independents which violate this provision, one defendant 
may acquire the interest of another defendant or indepen¬ 
dent if such defendant desiring to acquire such interest 
shall show to the satisfaction of the court, and the court 
shall first find, that such acquisition will not unduly restrain 

competition in the exhibition of feature motion pictures. 

• * • 

“ (6) From expanding its present theatre holdings in any 
manner whatsoever except as permitted in the preceding 
paragraph.” 

That by reason of said injunction defendant, Stanley 
Company of America, was on said date prevented from tak¬ 
ing or participating in the taking of a lease on the theatre 
to be erected by intervenor so as to then give plaintiffs the 
right and privilege, independently, to exercise the right to 
designate a site and enter into a lease under the agreement 


144 


of January 3,1946, as specifically provided in paragraph 5 
thereof. 

4. Plaintiffs admit the allegations in paragraphs 6, 7 and 
8 of the intervening petition. 

5. Plaintiffs admit the allegations in paragraph 9 of the 
intervening petition with respect to plaintiffs* letter of 
October 25, 1948, in which plaintiffs adhered to and re¬ 
affirmed the designation which they had made of the site 
at Georgia Avenue and Shepherd Street by their letter of 
January 2, 1948. Further answering said paragraph, 
plaintiffs allege that since for the reasons set forth in para¬ 
graph 3, plaintiffs were not bound by nor required to rely 
upon the alleged oral extension of time, the designation 
which plaintiffs had made on January 2, 1948 was in all 

respects valid and binding. 

165 6. Plaintiffs admit the allegations of paragraph 10 

of the intervening petition with respect to an at¬ 
tempted designation of site by defendant, Stanley Company 
of America, of November 23, 1948. In further answer to 
said allegations, plaintiffs allege that their designation of 
January 2, 1948, being a valid and binding designation un¬ 
der said agreement, the purported designation by Stanley 
Company of America was a nullity. Plaintiffs further al¬ 
lege that in any event said designation was a nullity and 
without legal effect, since defendant had no right to inde¬ 
pendently designate a site under the agreement of January 
3,1946. 

7. Plaintiffs admit the allegations of paragraph 11 of the 
intervening petition. 

Wherefore, plaintiffs pray that the Court 
Declare, Adjudge and Decree : 

1. That the designation of site by plaintiffs, dated Janu¬ 
ary 2,1948, was a valid and effective designation under the 
provisions of the contract of January 3, 1946, and that in- 
tervenor, Kass Realty Company, Inc. be directed to pro¬ 
ceed forthwith with the performance of all of its obligations 
under said agreement. 
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2. That the defendant, Stanley Company of America, be 
required to make the deposit of $50,000 as security for per¬ 
formance of the lease as provided in the agreement of Janu¬ 
ary 3, 1946. 

3. That if, for any reason, Stanley Company of America 
is not required to make said $50,000 deposit, it be declared 
and adjudged that there is no duty or obligation upon the 
plaintiffs to make such deposit and that the failure to make 
such deposit shall not relieve intervenor, Kass Realty Com¬ 
pany, Inc., of its obligations to plaintiffs under the agree¬ 
ment. 

166 That plaintiffs have such other, further and dif¬ 
ferent relief as the Court deems equitable or as 
may be required in the premises. 

Miller, Shee & Oppenheimer 

By Robert E. Sher 

Attorneys for Plaintiffs 
1026 Woodward Building 
Washington 5, D. C. 

District of Columbia, ss: 

Fred S. Kogod, being first duly sworn, says that he is 
one of the individual plaintiffs herein as well as a member 
of the plaintiff partnership; that he has read and knows 
the contents of the foregoing Answer to the intervening 
petition of Kass Realty Company, Inc.; that the same is 
true to his own knowledge except as to matters therein 
stated on information and belief, and as to those matters 
he believes them to be true. 

Fred S. Kogod 

Subscribed and sworn to before me this 25 day of Febru¬ 
ary 1949. 

Mildred M. Boyd 
Notary Public, D. C. 

My commission expires: 6/30/51. 
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169 Filed Mar 5 1949 

Answer of Stanley Company of America to Intervening 
Petition of Kass Realty Company, Inc. 

FIRST DEFENSE 

1. Defendant admits the averments of Paragraph 1 of 
the Intervening Petition. 

2. Defendant admits that “Kass Exhibit No. 1” is a cor¬ 
rect copy of the “3-party agreement”, dated January 3, 
1946, between plaintiffs, defendant and intervenor. For a 
full and accurate statement of the terms and provisions of 
said agreement, reference is made thereto. 

3. Defendant admits the averments of Paragraph 3 of 
the Intervening Petition. For the terms and provisions of 
the various decrees and decisions, reference is made to the 
full language thereof, as officially reported, and to the rec¬ 
ord of the said action. 

4. Defendant denies the averments of Paragraph 4 of 
the Intervening Petition. The letter marked “Kass Ex¬ 
hibit No. 2” was written following conversations be- 

170 tween Garfield I. Kass and John Payette, in which 
no representative of plaintiffs participated. Imme¬ 
diately following the receipt of said letter, further conver¬ 
sations took place, culminating in an oral agreement of 
extension, which was confirmed in a letter from John Pay¬ 
ette to Garfield I. Kass, dated December 30, 1947, a copy 
of which is annexed hereto, marked “Exhibit A” and made 
part hereof. 

5-10. Defendant admits the averments of Paragraphs 5 
to 10 of the Intervening Petition. The legal effect or valid¬ 
ity of said letters is a matter of law for this Court to deter¬ 
mine. 

11. Paragraph 11 of the Intervening Petition states 
merely a legal conclusion. 

SECOND DEFENSE 

12. The oral agreement of Intervenor to postpone the 
final date for the designation of the site, as confirmed in 
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Exhibit “A” hereto, was meticulously complied with by 
Intervenor. It is further confirmed by Intervenor in the 
letter of October 14, 1948 (Kass Exhibit No. 6), in which 
Intervenor fixes November 15, 1948 as the final date for 
performance. 

13. Within this period, to wit, on November 4, 1948, 
argument was had before Hon. Matthew F. Maguire on 
motions to dismiss and motions for summary judgment in 
the matter of K-B Amusement Company v. Stanley Com¬ 
pany of America, and, on November 8th, arrangements 
were made by counsel for these parties for a conference 
between representatives of the parties to discuss possible 
compromise of their disputes. This meeting was arranged 
for November 17, 1948, two days after the November 15th 
deadline fixed in “Kass Exhibit No. 6”. 

14. Accordingly, Intervenor’s counsel orally agreed with 
defendant’s counsel that the November 15th date might be 
extended for a reasonable brief period until it could be as¬ 
certained if a compromise settlement was possible. 

15. By November 23rd, it was clear that no compromise 
seemed likely and defendant thereupon performed 

171 its obligations under the contract by executing and 
delivering “Kass Exhibit No. 8”, designating the 
site for the new theatre. 

THIRD DEFENSE 

16. Defendant, in executing and delivering “Kass Ex¬ 
hibit No. 8” within the extended period granted by 

Intervenor has fully complied with all its duties and obliga¬ 
tions under the 3-party agreement, has effectively desig¬ 
nated the site for the new theatre, and excluded the possi¬ 
bility of liability for the $100,000 fixed in Paragraph 4 
thereof. 

17. Defendant cannot take any further action under the 
3-party agreement and cannot proceed with the preparation 
of plans and specifications for the theatre to be erected on 
the site selected by defendant, by reason of the fact that 
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Intervenor has refused to accept said site as the location 
of the new theatre, and has, instead, intervened herein and 
requested this Court to determine the site for the new 
theatre. Until the site for the new theatre is settled, the 
preparation of plans and specifications is an impossibility. 

18. All other questions raised by Intervenor in its claims 
for relief are premature and hypothetical and therefore 
not susceptible of adjudication at the present time. 

Philip W. Amram, Esq. 

James M. Carlisle, Esq. 

607 Ring Building 
Washington 6, D. C. 

Attorneys for Defend-ant 

• ••••••••• 

172 Filed Mar 5 1949 

“Exhibit A” 

Warner Bros. Circuit Management Corporation 

Stationery 

COPY . 30 December 1947 

Mr. Garfield Kass 

4461 Connecticut Avenue, N. W. 

Washington, D. C. 

Dear Garfield: 

We express to you our sincere thanks for the kindness 
you have shown us in connection with the proposed second 
theatre. 

Julian told me why you do not want to give us a written 
extension but you can rest assured that we appreciate your 
oral word and I want to thank you for helping us in this 
trying situation. 

The Supreme Court will hear U. S. vs. Paramount, et al, 
in February and shortly after they render their decision we 
will be able to tell you exactly what we want to do. 
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With kindest personal regards and every wish for a suc¬ 
cessful, prosperous New Year, I remain 

Yours very truly 

John J. Payette 

• •*••*•••• 

174 Filed Mar 29 1949 

Motion of Intervenor for Summary and Declaratory 

Judgment. 

Comes now the Intervenor, Kass Realty Company, Inc., 
by its counsel, and moves the Court for Summary and De¬ 
claratory Judgment on the demands raised in its Interven¬ 
ing Petition filed herein, and for reasons therefor says: (1) 
There is no genuine issue as to any material fact and the 
Intervenor is entitled to a judgment as a matter of law; and 
(2) a Declaratory Judgment in favor of the Intervenor is 
now appropriate and will effectively terminate the contro¬ 
versy between the parties hereto in so far as the same re¬ 
lates to their rights, privileges, duties, liabilities and obli¬ 
gations under and the construction of their agreement 
dated, to wit, January 3,1946, Kass Exhibit No. 1, attached 
to the Intervening Petition. 

Louis Ottenberg 

Investment Bldg., Washington, D. C. 
Attorney for Intervenor 
Kass Realty Company, Inc. 

• •••••*•## 

175 Filed Apr 7 1949 

Defendant’s Answer. 


Stanley Company of America, defendant herein, answers 
as follows: 


FIRST DEFENSE 


The Complaint fails to state a claim against defendant 
upon which relief can be granted. 
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SECOND DEFENSE 

1. Defendant admits that the plaintiffs, Fred S. Kogod 
and Max Burka, together own 100 shares of Class A stock 
of the MacArthur Corporation, being one-half of all the 
issued and outstanding stock of the corporation; but is 
without knowledge or information sufficient to form a belief 
as to the truth of the remaining allegations contained in 
Paragraph 1. 

2. Defendant admits the allegations of the first sentence 
of Paragraph 2; admits that Warner Bros. Pictures, Inc. 
owns the controlling interest in defendant’s stock; admits 
that defendant owns, leases, or has interests in twenty (20) 
theatres in the District of Columbia; admits that defendant 
operates theatres in the District of Columbia, but is without 
knowledge or information sufficient to form a belief as to 
the truth of the remaining allegations contained in Para¬ 
graph 2. 

176 3. Defendant is without knowledge or information 

sufficient to form a belief as to the truth of the first 
five sentences of Paragraph 3; admits the allegations of the 
last sentence thereof; and denies the allegations of the 
sixth sentence. 

4. Defendant admits that plaintiffs instituted an action 
against defendant in this Court on or about October 1,1945; 
and refers to the record therein for a full and accurate 
statement of the contents of the plaintiffs’ Complaint, and 
of the motions and procedure therein. 

5-6. Defendant admits that said litigation was settled 
and that the document signed by plaintiffs, defendant and 
Kass Realty Company, Inc. (Exhibit 1 to the Complaint), 
and the document signed by plaintiffs and defendant (Ex¬ 
hibit 2 to the Complaint) were executed. With reference 
to the averments of these Paragraphs purporting to para¬ 
phrase or otherwise to state the terms of said documents, 
defendant refers to the documents themselves for their 
content. Defendant further denies that those said two doc¬ 
uments, and the extract of Paragraph 14 of a so-called 
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“Operating Agreement” constitute the entire agreement 
between the parties entered into at that time. 

7. Defendant denies that defendant has operated the 
MacArthur Theatre since December 25, 1946. The other 
averments of Paragraph 7 are admitted. 

8. Defendant admits the decision and decree of the 
United States District Court for the Southern District of 
New York, but refers to the reports thereof (66 F. Supp. 
323 and 70 F. Supp. 53) for the full provisions thereof. 

9. Defendant admits that the Paramount case was ap¬ 
pealed to the Supreme Court of the United States; admits 
that the parties were unable to agree upon a site for the 
“second theatre”; and admits the allegations of the sev¬ 
enth, eighth, ninth, tenth and eleventh sentences of Para¬ 
graph 9 except insofar as they state legal argumentation, 
legal conclusion, and insofar as they attempt to interpret 
written agreements. All other averments of this Para¬ 
graph are denied. 

177 10. Defendant admits that the Supreme Court of 

the United States reversed and remanded the Para¬ 
mount case, but refers to the report thereof, (334 U. S. 
131, 92 L. Ed. 882) for the full text of the opinion. 

11. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the first two sen¬ 
tences of Paragraph 11. All other averments of this Para¬ 
graph are denied. 

12. Defendant denies the allegations of Paragraph 12. 

13. Defendant denies the allegations of Paragraph 13. 

14. Defendant admits that it has refused, and will here¬ 
after refuse, to succumb to plaintiff’s unjustified demands. 
Defendant is at all times ready to comply with its legal ob¬ 
ligations under the agreements between the parties and 
with the decree of the United States District Court for the 
Southern District of New York. Plaintiffs have at all times 
refused to accept such compliance. 
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THIRD DEFENSE 

15. In addition to the two agreements attached as Ex¬ 
hibits 1 and 2 of the Complaint, plaintiffs and defendant, as 
joint lessees, entered into a lease dated January 8, 1946, 
with MacArthur Corporation as lessor, and an operating 
agreement, dated January 8, 1946. (A copy of said lease 
appears at App. pp. 84-93, It. pp. 91-99.) (A Copy of said 
operating agreement appears at App. pp. 72-84, R. pp. 
81-90.) 

• ••••••••• 

16. During the negotiations prior to and contemporaneous 
with the execution of the agreement between plaintiffs and 
defendant (Exhibit 2 to the Complaint), it was understood 
and agreed between the representatives of the parties that 
the provisions for “rights of refusal 99 on the stock of The 
MacArthur Corporation, contained in Paragraph 1 thereof, 
were intended to take care of the normal contingencies for 
which such provisions are commonly included in closely- 
held business ventures (e.g. voluntary sales, forced sales 
as the result of bankruptcy, receivership, execution, the 
dissolution of the plaintiff-partnership, death of one of the 

partners) and further to take care of the contingency 
178 that some final decree might be entered in the future 
in U. S. v. Paramount , et al, which would specifically 
direct the defendant to dispose of its stock in The MacAr¬ 
thur Corporation. 

FOURTH DEFENSE 

17. On or about December 21,1948, the District Court of 
the United States for the Southern District of New York, 
entered a judgment and decree in U. S. v. Paramount, et al, 
a copy of which is hereto attached and marked Exhibit 
“C”. 

18. Pursuant to the election of remedies, granted to de¬ 
fendant therein, defendant elects to divest itself of its in¬ 
terests in The MacArthur Corporation, by a dissolution of 
that corporation, and not by a transfer of the stock thereof. 
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The time limit for so doing will expire December 21, 1949. 
For further defense, reference is made to the COUNTER¬ 
CLAIM filed herein and hereinafter set forth. 

19. The compulsory transfer of the defendant’s stock in 
The MacArthur Corporation to the plaintiffs at “book 
value”, as demanded by plaintiffs, will impose an inequita¬ 
ble forfeiture of property upon the defendant and an in¬ 
equitable windfall to the plaintiffs by reason of the fact 
that said corporation holds valuable assets which have 
actual value far in excess of their “book value”. 

FIFTH DEFENSE 

20. On or about March 15,1949, the District Court of the 
United States for the Southern District of New York en¬ 
tered an order amending the judgment and decree of De¬ 
cember 21, 1948 (Exhibit “C” hereto). A copy of said 
amendatory order is attached hereto and marked Exhibit 
“D”. 

21. Pursuant to the election of remedies, granted to de¬ 
fendant therein, defendant elects to divest itself of its in¬ 
terests in The MacArthur Theatre as described in the three 
agreements dated January 2, 1946, January 8, 1946 and 

January 8, 1946 (Exhibit 2 to the Complaint and 
179 App. pp. 84-93 and App. pp. 72-84) by a termination 
and cancellation of such agreements and by a termi¬ 
nation and cancellation of the lease on The MacArthur 
Theatre, and not by a sale of defendant’s interests therein. 
The time limit for so doing will expire December 21, 1949. 
For further defense, reference is made to the COUNTER¬ 
CLAIM filed herein and hereinafter set forth. 

22. The provisions of Paragraph 14 of the operating 
agreement (Exhibit “B” hereto) will not be applicable to 
the termination and cancellation referred to in Paragraph 
21 of this Answer; and if the provisions of said Paragraph 
14 were applicable, their application would impose an in¬ 
equitable forfeiture of property upon the defendant and 
an inequitable windfall to the plaintiffs, by reason of the 
fact that the lease has real current earning value, not re- 
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fleeted in the formula set forth in said Paragraph 14, by 
reason of the charge against earnings of the heavy deficits 
and expenditures incurred prior to the opening of the the¬ 
atre and during the early experimental operating period 
until a successful operating policy was determined. 

SIXTH DEFENSE 

23. Plaintiffs have no rights whatsoever against the de¬ 
fendant with respect to the “second theatre” by reason of 
their arbitrary and capricious refusal to join in the desig¬ 
nation of a mutually agreeable site therefor. Plaintiffs 
have no rights, under any circumstances, to make a uni¬ 
lateral designation of a site for a “second theatre”. Only 
defendant is given a right to make such a unilateral desig¬ 
nation. 

24. During the negotiations prior to and contempora¬ 
neous with the execution of the agreement between plain¬ 
tiffs, defendant and Kass Realty Company, Inc. (Exhibit 1 
to the Complaint), it was understood and agreed between 
the representatives of the parties that the “right” to take 
unilateral action granted to plaintiffs in Paragraph 5 

thereof, was intended to include only the “right” to 
180 become the sole lessee of the “second theatre”. Un¬ 
der no circumstances was defendant to be excluded 
from the selection of the site. Further, it was understood 
and agreed that the provision relating to the inability of 
the defendant to take or participate in the proposed lease 
of the “second theatre” could be satisfied only if there 
were a final judgment in U. S. v. Paramount , et al which 
would so prevent the defendant. As of the date in Novem¬ 
ber 1948 when the time limit for the selection of the site 
for the “second theatre” expired and within which the 
defendant designated the site thereunder, there was no final 
judgment in U. S. v. Paramount, et al which prevented 
the defendant from taking or participating in a lease for 
the “second theatre”. 
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SEVENTH DEFENSE 

25. Plaintiffs’ purported designation of Georgia Avenue 
and Shepherd Street, N. W., on January 2, 1938, as a site 
for the “second theatre” was invalid by reason of the fact 
that, at the time it was executed and delivered, Kass Realty 
Company had, to the knowledge of plaintiffs, agreed to an 
extension of time for the designation of the site for the 
“second theatre” under the agreement of January 3,1946, 
which extension was scrupulously lived up to by Kass 
Realty Company and had not expired at the time plaintiffs 
instituted this action. 


COUNTERCLAIM 

First Count 

1. The decree of the District Court of the United States 
for the Southern District of New York dated December 21, 
1948 (Exhibit “C” hereto) provides that defendant shall 
“divest (itself) of all (its) interests in (The MacArthur 
Corporation) within one year from the entry of this judg¬ 
ment by a sale of stock or dissolution of the Corporation in 
such a manner as to transfer Warner’s interests in the 
(Corporation) to persons not affiliated with any defen¬ 
dant”. 

181 2. Pursuant to the election of remedies granted to 

defendant in said decree, defendant elects to divest 
itself of its interests in The MacArthur Corporation by a 
dissolution of that corporation, and not by a transfer of its 
stock. 

3. The MacArthur Corporation, although incorporated 
in Delaware, has no assets or property in the State of Dela¬ 
ware, all its assets or property being located within the 
District of Columbia. 

4. Plaintiffs and defendant are the sole stockholders of 
The MacArthur Corporation. 

5. Plaintiffs and defendant are the principal creditors of 
The MacArthur Corporation, plaintiffs holding an account 
payable of The MacArthur Corporation in the principal 
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amount of $112,000.00, and defendant holding an account 
payable in the principal amount of $112,054.30, represent¬ 
ing funds advanced to pay the cost of construction and 
equipping of the theatre property. No interest has ever 
been paid on these accounts payable. 

6. Plaintiffs and defendant, in their individual capaci¬ 
ties, are the joint lessees of all the physical assets and prop¬ 
erties of The MacArthur Corporation, excepting only a cer¬ 
tain piece of vacant land, known as the “Kass site”. 

Second Count 

7. The amendatory decree of the District Court of the 
United States for the Southern District of New York, dated 
March 15,1949, (Exhibit “D” hereto) provides that defen¬ 
dant shall divest itself of its interests in The MacArthur 
Theatre described in three certain agreements dated Jan¬ 
uary 2,1946, January 8,1946 and January 8,1946 (Exhibit 
2 to the Complaint and App. pp. 84-93 and App. pp. 72-84). 
Said divestiture shall be accomplished “by a sale, termina¬ 
tion or cancellation of such agreements and interest in the 
lease” on or before December 20,1949. 

8. Pursuant to the election of remedies, granted to de¬ 

fendant in said amendatory decree, defendant elects 
182 to divest itself of its said interests in The MacArthur 
Theatre by the termination and cancellation of such 
agreements and lease, and not by a sale of defendant’s 
interests therein. 

Third Count 

9. In or about January, 1946, plaintiffs and defendant 
entered into a “partnership” or “joint venture” covering 
the ownership and operation of The MacArthur Theatre. 
For purposes of the convenience of the parties, said “part¬ 
nership” and “joint venture” was organized partly in cor¬ 
porate form (The MacArthur Corporation holding title to 
the theatre, land, buildings and equipment) and partly by 
direct unincorporated joint relationship (plaintiffs and de¬ 
fendant being individual joint lessees of the theatre and 
parties to an operating agreement therefore). Each party 
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had a one-half interest in the venture; i.e. one-half of the 
stock of the lessor corporation and a one-half interest in 
the joint lease. 

10. Defendant incorporates by reference paragraphs 1 to 
6 of the First Count and paragraphs 7 and 8 of the Second 
Count of this Counterclaim. 

11. The effect of the decree of December 21, 1948 (Ex¬ 
hibit “C” hereto) and the amendatory decree of March 
15, 1049 (Exhibit “D” hereto) is to direct a dissolution of 
the “partnership’’ or “joint venture” in all its parts, on 
or before December 20,1949. 

12. Pursuant to the elections of remedies, granted to 
defendant in said decree and amendatory decree, defendant 
elects to dissolve said “partnership” or “joint venture” 
by (1) cancellation of the three agreements referred to in 
said amendatory decree, (2) dissolution of The Mac Arthur 
Corporation, and (3) termination and cancellation of the 
lease; and not by a sale of defendant’s interests therein. 

Wherefore defendant demands— 

1. That the Court order plaintiffs to join with defendant, 

on or before December 20,1949, in the dissolution of 
183 the ‘ ‘ partnership ” or “ joint venture ’ ’ between plain¬ 
tiffs and defendant covering the ownership and op¬ 
eration of The MacArthur Theatre. 

2. That the Court order plaintiffs to join with defendant, 
on or before December 20,1949, in the cancellation and ter¬ 
mination of the three agreements dated January 2, 1946, 
January 8,1946 and January 8,1946 (Exhibit 2 to the Com¬ 
plaint and App. pp. 84-93 and App. pp. 72-84), and in the 
full cancellation of the lease for The MacArthur Theatre. 

3. That the Court order plaintiffs, following the cancella¬ 
tion of the said agreements and the said lease, and on or 
before December 20, 1949, to join with defendant in the 
legal dissolution of The MacArthur Corporation, by unani¬ 
mous consent of stockholders, in compliance with the laws 
of the State of Delaware. 

4. That the Court appoint a receiver for all the assets 
and property of The MacArthur Corporation in the District 
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of Columbia, to take possession of, and administer the 
same; as soon as convenient, after the legal dissolution of 
The MacArthur Corporation, to offer such assets and prop¬ 
erty for public sale to the highest bidder on such terms and 
conditions as may be approved by the Court; and, there¬ 
after, to distribute the net proceeds therefrom in cash, 
among all creditors and stockholders of The MacArthur 
Corporation as their respective interests may appear, pur¬ 
suant to accountings filed with and approved by the Court. 

5. That defendant have such other, further and different 
relief as the Court deems equitable or as may be required 
in the premises. 

Philip W. Amram 
James M. Carlisle 
607 Ring Building 
Washington 6, D. C. 

Attorneys for Defendant 

• ••••••••• 

203 Filed Apr 7 1949 

Exhibit C. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

Equity No. 87-273 

United States of America, Plaintiff , 

v. 

Paramount Pictures, Inc., et al., Defendants . 

The above matter having come on for further proceed¬ 
ings before this Court and plaintiff having claimed and 
offered evidence that certain corporations are owned jointly 
by the Warner defendants together with an actual or poten¬ 
tial exhibitor, and this Court having read and filed a cer¬ 
tain stipulation between counsel for the plaintiff and coun¬ 
sel for the Warner defendants dated December 21, 1948, 
a copy of which is attached hereto and made part hereof 
and due consideration having been had, it is 
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Ordered, Adjudged and Decreed that: 

1. The Warner defendants shall divest themselves of all 
their interests in the following named corporations within 
one (1) year from the entry of this judgment by a sale of 
stock or dissolution of the corporation in such manner as to 
transfer Warner’s interest in the corporations to persons 
not affiliated with any defendant: 

Harald Theatre Company 
Mount Oliver Theatre Company 
The MacArthur Corporation 
W. F. Theatre Company, Inc. 

2. The Warner defendants, within one (1) year from the 
entry of this judgment, shall divorce themselves from their 
co-owners of the Regent-State Corporation by a sale or 
purchase of its stock or dissolution of the corporation in 
such a manner as to terminate the joint interest of the 
existing shareholders in the corporate assets; providing 
that in no event may Warner retain through ownership of 
the Regent-State Corporation or otherwise any interest in 

more than two (2) of the five (5) theatres now oper- 
204 ated by said corporation and the remaining theatres 
shall be owned and operated by persons not affiliated 
with a defendant. 

3. The Warner defendants shall within one (1) year from 
the entry of this judgment, divorce themselves from their 
co-owners of Atlantic Theatres, Inc., by a sale or purchase 
of its stock or dissolution of the corporation in such a man¬ 
ner as to terminate the joint interest of the existing share¬ 
holders in the corporate assets, providing that in no event 
may Warner retain through ownership of Atlantic Thea¬ 
tres, Inc. or otherwise, more than eight (8) theatres to be 
selected from eleven (11) theatres now leased by them and 
subleased to Atlantic, one (1) theatre now owned by them 
and leased to Atlantic, and one (1) theatre which was owned 
by them and conveyed to Atlantic; said eight (8) theatres 
shall consist of no more than one (1) theatre in any town 
where Atlantic now operates more than one (1) theatre, 
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except in Bridgeton, where Atlantic operates three (3) 
theatres, in which town Warner may retain two (2) pro¬ 
viding that the other theatre is a first run theatre and that 
all other theatres now owned by said corporation shall be 
owned and operated by persons not affiliated with a defen¬ 
dant. 

4. None of the interests of the Warner defendants in any 
of the corporations listed herein may be acquired by any 
of the other defendants or any person affiliated with such 
other defendants. 

5. Ninety (90) days after the entry of this judgment and 
until the completion of such divestiture, the Warner defen¬ 
dants shall exercise no further control over the corpora¬ 
tions named in paragraph 1, 2, and 3, except for the pur¬ 
pose of effectuating this judgment and protecting War¬ 
ner’s investment in such corporations. Each of the other 
owners of stock in said corporations shall, from the entry 
of this judgment, be free to compete with the Warner de¬ 
fendants in the ownership and operation of theatres in any 
locality, but nothing hereto contained shall be deemed an 
admission that such owners of stock are not now and have 

not been free so to compete. 

205 6. The Warner defendants may acquire the inter¬ 

est of the RKO defendants in the Allen Theatre, 
Cleveland, Ohio. 

7. Any theatre acquired or retained pursuant to the 
above paragraphs 2, 3 and 6 shall be subject to such fur¬ 
ther orders of divestiture as may later be entered pursuant 
to a final disposition of the other issues in this case, and 
this judgment shall be entered without prejudice to such 
divestiture of theatres as such disposition may require. 

Dated: December 21,1948. 

Augustus N. Hand (Sgd). 

United States Circuit Judge 
Henry W. Goddard (Sgd) 

United States District Judge 
Alfred C. Coxe (Sgd) 

United States District Judge 
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206 Filed Apr 7 1949 

Exhibit “D”. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

Equity No. 87-273 

United States of America, Plaintiff , 


v. 

Paramount Pictures, Inc., et al., Defendants. 

The plaintiff and the Warner Defendants having entered 
into a stipulation between counsel for the plaintiff and 
counsel for the Warner defendants dated December 21, 
1948 and this Court having entered an order thereon and 
said parties being now desirous of clarifying the provisions 
of paragraph 1 of said stipulation and order and this Court 
having read and filed a certain stipulation between counsel 
for plaintiff and counsel for Warner defendants, dated 
February 9, 1949, a copy of which is attached hereto and 
made a part hereof, and due consideration having been had, 
it is 

Ordered, Adjudged and Decreed that: 

1. The phrase “their interests” in paragraph 1 of the 
Stipulation made between said parties on December 21, 
1948, and in the order entered thereon, shall be deemed to 
include, in addition to Warner’s interest in the Mac Arthur 
Corporation, all of Warner’s interest in the Mac Arthur 
Theatre described in the three agreements made 
207 January 2, 1946, January 8, 1946 and January 8, 
1946, respectively, between Stanley Company of 
America and K-B Amusement Company, and such addi¬ 
tional Warner interests shall be divested before December 
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21,1949 by a sale, termination or cancellation of such agree¬ 
ments and interest in the lease. 

Dated March 15, 1949. 

(Sgd) Augustus N. Hand 

United States Circuit Judge 

(Sgd) Henry W. Goddard 

United States District Judge 

(Sgd) Alfred C. Coxe 

United States District Judge 

• ••••••••• 

209 Filed Apr 14 1949 

Plaintiffs’ Eeply to Counterclaim of Defendant Stanley 

Company of America. 

Fred S. Kogod and Max Burka, individually and as co¬ 
partners doing business as K-B Amusement Company, 
plaintiffs herein, reply to the counterclaim filed by defen¬ 
dant, Stanley Company of America, as follows: 

As to the First Count 

1. Replying to paragraph 1 of the First Count of the 
counterclaim, plaintiffs admit that on December 21, 1948 a 
decree was entered in the District Court of the United 
States for the Southern District of New York, and refer to 
Exhibit C of the counterclaim for a full and accurate state¬ 
ment of the terms of said decree. 

2. Replying to paragraph 2 of the First Count, plaintiffs 
deny that said decree of the District Court of the United 
States for the Southern District of New York gave, or could 
give, defendant the right to an arbitrary election of reme¬ 
dies as against the plaintiffs inconsistent with the contrac¬ 
tual rights vested in the plaintiffs. To the contrary, plain¬ 
tiffs allege that plaintiffs are not now and never have 

210 been parties to the proceedings in which said decree 
was entered, so that any election given defendant as 
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to how it should divest itself of its interests in the Mac- 
Arthur Corporation was and is subject to the terms of the 
charter of said corporation, under the laws of Delaware 
under which it was issued, and of the contract between 
plaintiffs and defendant relating to said corporation. As 
to these, plaintiffs aver: 

a) Under the provisions of Section 39 of the General 
Corporation Law of Delaware, under which the charter of 
the MacArthur Corporation was issued, said corporation is 
subject to dissolution only upon the affirmative vote of two- 
thirds of its voting stock. Defendant holds only one half of 
such voting stock, and plaintiffs as holders of the other half 
do not now, and never have, voted for such dissolution, so 
that the purported election by defendant to dissolve the 
MacArthur Corporation is legally inoperative and a nullity. 

b) Furthermore, under the provisions of paragraph 1 of 
the Agreement between plaintiffs and defendant, executed 
January 3, 1946, a copy of which is attached as Exhibit 2 
to the Complaint, an explicit procedure was prescribed with 
respect to the divesting by either the plaintiffs or defendant 
of their respective interests in the corporation, said provi¬ 
sion being that the sale and transfer of the shares of either 
plaintiffs or defendant should be subject to the right of the 
other to purchase said shares at book value. 

c) By reason of the foregoing, the purported election of 
defendant to dissolve the corporation is not only unauthor¬ 
ized under the charter of the corporation but would violate 
plaintiffs explicit contractual rights under paragraph 1 of 
the said agreement of January 3, 1946. Furthermore, any 

interpretation of the decree of the District Court of 
211 New York of December 21, 1948, in proceedings to 
which plaintiffs are not parties, which would give 
defendant any such right of election, would deprive plain¬ 
tiffs of their property without due process of law contrary 
to the provisions of Amendment V to the Constitution of 
the United States. 

3. Plaintiffs admit the allegations of paragraphs 3, 4, 
5 and 6 of the First Count of defendants counterclaim. 
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As to the Second Count 

4. Replying to paragraph 7 of the Second Count of de¬ 
fendant’s counterclaim, plaintiffs admit that on March 15, 
1949, an amendatory decree was entered in the District 
Court of the United States for the Southern District of 
New York, and refer to Exhibit D of the counterclaim for 
the full and accurate statement of the terms of said amen¬ 
datory decree. 

5. Replying to paragraph 8 of said Second Count, plain¬ 
tiffs deny that said amendatory decree of the District 
Court of the United States for the Southern District of 
New York, gave, or could give, defendant the right to an 
arbitrary election of remedies as against the plaintiffs, in¬ 
consistent with the contractual rights vested in the plain¬ 
tiffs. To the contrary plaintiffs allege that plaintiffs are 
not now and never have been parties to the proceedings in 
which said amendatory decree was entered, so that any 
election given defendant as to how it should divest itself 
of its interests in the agreements referred to in said Second 
Count was and is subject to the rights of the plaintiffs as 
set forth in said agreements. As to these, plaintiffs aver: 

a) The agreement of January 3, 1946 (Exhibit 2 of the 

Complaint), providing for the organization of the 
212 MacArthur Corporation, explicitly provided in para¬ 
graph 1 thereof that sale and transfer of the shares 
of stock of either plaintiffs or defendant in said corpora¬ 
tion should be subject to the right of the other to purchase 
said shares at book value. 

b) Similarly, the Agreement of January 8, 1946, (Ex¬ 
hibit A of the Answer) explicitly provided in paragraph 14 
that neither plaintiffs nor defendant should have the right 
to sell, assign or transfer its interest in the lease on the 
MacArthur Theatre (Exhibit B of the Answer) without 
first offering to sell, assign or transfer said interest to 
the other, said provision being as follows: 

“14. The parties hereto agree that they will not assign 
their respective interests in this agreement without at the 
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same time assigning their respective interests in the lease 
on the MacArthur Theatre. It is understood and agreed 
that neither party hereto shall have the right to sell, assign 
or transfer its interest in the lease on the MacArthur The¬ 
atre without first offering to sell, assign or transfer its 
interest in the lease on the said theatre to the other party 
hereto, who is a joint tenant under the said lease on the 
MacArthur Theatre, at a price for its interest in the said 
lease and in this agreement, which shall be computed as 
follows: if the said sale, assignment or transfer is made 
during the first ten (10) years of the term of the Mac¬ 
Arthur lease, it shall offer to sell, assign or transfer its 
interest in the lease and in this agreement at a price equal 
to one-half of a sum which shall represent four (4) times 
the average annual profit derived from the operation of the 
MacArthur Theatre during the years preceding the offer 
to sell, assign or transfer the interest in the lease on said 
theatre; and if said offer to sell, assign or transfer should 
be made during the second ten (10) years of the term of 
the lease on the MacArthur Theatre, it shall offer to sell, 
assign or transfer its interest in the lease and in this agree¬ 
ment at a price equal to one-half of the sum which shall 
represent three (3) times the average annual profit derived 
from the operation of the MacArthur Theatre during 
213 the years preceding the offer to sell, assign or trans¬ 
fer the interest in the lease on said theatre; and if 
said offer to sell, assign or transfer should be made during 
the third ten (10) years of the term of the lease on the 
MacArthur Theatre, it shall offer to sell, assign or transfer 
its interest in the lease and in this agreement at a price 
equal to one-half of the sum which shall represent two times 
the average annual profit derived from the operation of the 
MacArthur Theatre during the years preceding the offer 
to sell, assign or transfer the interest in the lease on said 
theatre; and if said offer to sell, assign or transfer should 
he made during the last ten (10) years of the term of 
the lease on the MacArthur Theatre, it shall offer to sell, 
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assign or transfer its interest in the lease and in this agree¬ 
ment at a price equal to one-half of the sum which shall rep¬ 
resent the average annual profit derived from the opera¬ 
tion of the MacArthur Theatre during the years preceding 
the offer to sell, assign or transfer the interest in the lease 
on said theatre. In the event Stanley’s interest in the lease 
is sold, assigned or transferred (other than to the parent 
or a subsidiary or affiliated company), the management of 
the theatre shall become vested in K-B. In the event K-B’s 
interest in the lease is sold, assigned or transferred (other 
than to members of the families of Fred S. Kogod or Max 
Burka), the right to license pictures for exhibition in such 
theatre shall become vested in Stanley.” 

c) By reason of the foregoing, the purported election 
of defendant to divest itself of its interests under said 
agreements and lease by “the termination and cancella¬ 
tion” thereof would violate the plaintiffs’ explicit contrac¬ 
tual rights set forth above. Furthermore, any interpre¬ 
tation of the amendatory decree of March 15, 1949, in pro¬ 
ceedings to which plaintiffs are not parties, which would 
give defendant any such right of election, would deprive 
plaintiffs of their property without due process of law con¬ 
trary to the provisions of Amendment V to the Constitution 
of the United States. 

• As to the Third Count 

6. Replying to paragraph 9 of the Third Count of 
214 defendants counterclaim, plaintiffs admit the allega- 
> tions of said paragraph 9. 

• 7. Replying to paragraph 10 of said Third Count, which 
incorporates by reference paragraphs 1 to 6 of the First 
Count and 7 and 8 of the Second Count, plaintiffs incorpor¬ 
ate herein by reference their replies to said paragraphs of 
said other Counts as set forth in paragraphs 1, 2, 3, 4 and 5 
of this Reply. 

- 8. Replying to paragraph 11 of said Third Count, plain¬ 
tiffs aver that the effect of the decrees of December 21,1948 
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and March 15, 1949 was and is to require defendant to 
divest itself of its various interests in and with respect to 
the MacArthur Theatre, and that it is only in that sense 
that said decrees directed a “dissolution.” 

9. Replying to paragraph 12, plaintiffs deny that said 
decree of December 21, 1948 or said amendatory decree of 
March 15, 1949 gave, or could give, the right to defendant 
to an arbitrary election to divest itself of its various inter¬ 
ests in the MacArthur Theatre as against the plaintiffs, in¬ 
consistent with the contractual rights vested in the plain¬ 
tiffs. To the contrary, plaintiffs allege that plaintiffs are 
not now and never have been parties to the proceedings in 
which said decrees were entered, so that any election given 
defendant as to how it should divest itself of its interests 
was and is subject to the terms of the charter of said cor¬ 
poration, under the laws of Delaware, under which it was 
issued, and the provisions contained in the contracts of Jan¬ 
uary 3, 1946 and January 8, 1946. Plaintiffs incorporate 
herein by reference the allegations of paragraphs 2 and 
5 of this Reply which set forth these charter and 
215 contractual provisions, and aver that, by reason of 
said provisions defendant is under an irrevocable 
contractual obligation to dispose of its said interests by a 
sale thereof to the plaintiffs on the terms agreed upon by 
the parties. 

• Wherefore, having fully replied, plaintiffs pray judg¬ 
ment in accordance with the prayer of their complaint. 

Robert E. Sher 
Monroe Oppenheimer 
1026 Woodward Building 
Washington 5, D. C. 

Attorneys for Plaintiffs 

• ••••••••• 
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217 Filed Apr 25 1949 

Affidavit 

District op Columbia: ss : 

Philip W. Amram, being duly sworn, deposes and says: 

That he is one of the attorneys for the Defendant in the 
above entitled action. 

That, as appears of record in this action, argument was 
had on November 4, 1948 before Honorable Matthew F. 
McGuire on Motions to Dismiss and Motions for Summary 
Judgment in the original claim of K-B Amusement Com¬ 
pany v. Stanley Company of America . 

That on November 8, 1948, consistent with agreements 
reached in open court, arrangements were made by counsel 
for these two parties for a conference between representa¬ 
tives of the parties to discuss possible compromise of their 
disputes. This meeting was arranged for November 17, 
1948, which was two days after November 15th, the deadline 
fixed in Kass Exhibit No. 6. 

218 That, accordingly, affiant, as counsel for Defen¬ 
dant, communicated by telephone with Louis Otten- 

berg, Esquire, counsel for Intervenor, and after reciting 
the above facts, Mr. Ottenberg agreed on behalf of Inter¬ 
venor that the November 15th deadline might be extended 
for a reasonably brief period until it could be ascertained 
if a compromise settlement was possible. 

That by November 23, 1948 it was clear that no compro¬ 
mise seemed likely and affiant so informed Mr. Ottenberg 
and, simultaneously, Defendant mailed to Intervenor and 
to Mr. Ottenberg, inter alia, Defendant’s designation of a 
site for the new theatre (Kass Exhibit No. 8). 

Philip W. Amram 
607 Bing Building 
Washington 6, D. C. 

Attorney for Defendant. 
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Subscribed and sworn to before me this 23rd day of 
April, 1949. 

James H. Noble 
Notary Public 

My Commission Expires—Jan. 14,1954. 


219 Filed Apr 25 1949 
Affidavit of Rudolph Weiss. 

Rudolph Weiss, being first duly sworn, on oath deposes 
and says: 

That he is the head of the Real Estate Department of 
Stanley Company of America, the defendant herein; that 
he personally participated as a representative of the defen¬ 
dant in certain of the negotiations with the plaintiffs and 
the intervenor; that this affidavit is filed in addition to and 
in supplement to the affidavit of affiant dated 24 September, 
1948, and heretofore filed herein in opposition to the motion 
for summary judgment heretofore filed by the plaintiffs. 

Affiant further says as follows: Prior to the year 1945, 
defendant (hereinafter called “Stanley”) had a contract 
with intervenor (hereinafter called “Kass”) for the con¬ 
struction by Kass of a theatre on MacArthur Boulevard, 
Washington, D. C., which Stanley was to lease from Kass 
on terms agreed upon in advance. 

220 Subsequent thereto, but quite independently, the 
plaintiffs (hereinafter referred to as “K-B”) an¬ 
nounced their intention to build another theatre on Mac¬ 
Arthur Boulevard at less than a mile from the Kass-Stan- 
ley Theatre. 

The consequent dispute between K-B and Stanley, which 
resulted in the litigation between K-B and Stanley, de¬ 
scribed in paragraph 4 of K-B’s complaint herein, resulted 
in an ultimate settlement, as outlined generally in para¬ 
graph 5 of K-B’s complaint herein and in the several agree¬ 
ments executed in January 1946. 




170 


It was not possible to settle the K-B-Stanley dispute 
without involving Kass, although the latter had no inter¬ 
est whatever in this dispute. Kass at that time had a bind¬ 
ing contract with Stanley for the Kass-Stanley Theatre. 

In addition, Kass did not wish to do business with K-B 
or to have any arrangements with K-B. 

The terms of the Stanley-K-B settlement included the 
abandonment of the construction of the Kass-Stanley The¬ 
atre. In order to make this possible, Stanley had the bur¬ 
den of negotiating with Kass on terms which would induce 
Kass to cancel the outstanding Kass-Stanley contract. K-B, 
of course, had no interest in this, they being interested only 
in settling their own dispute with Stanley concerning the 
competing theatres. 

Stanley, however, wanted to bring K-B into the settle¬ 
ment of the Kass-Stanley contract in order to strengthen 
the proposed “partnership ,, , which was the backbone of 
the K-B-Stanley settlement. 

Stanley thereafter found itself in the middle between 
Kass and K-B. It first had to induce Kass to permit K-B 
to participate in the new arrangements with Kass. 
221 It further had to induce K-B to assume some respon¬ 
sibilities in connection with the new arrangements 
with Kass. Stanley’s position was not an easy one, and the 
negotiations were difficult because of K-B’s resistance to 
being brought into a strange venture, and Kass’ objections 
to doing business of any kind with K-B. 

It was also necessary for Stanley to act as the inter¬ 
mediary since Kass and K-B did not conduct direct nego¬ 
tiations but did their negotiating through Stanley, which 
would discuss proposals with Kass, thereafter discuss them 
with K-B, and so on. 

Stanley’s initial efforts were to get K-B to agree to as¬ 
sume some part of Stanley’s new obligations and commit¬ 
ments which were required by Kass as the consideration 
for his cancelling the outstanding Kass-Stanley agreement. 
Kass had already made it clear that Kass would agree to 
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the cancellation of its contract with Stanley only if Stanley 
would reimburse Kass for Kass’ investment to date and 
would commit itself with respect to a “new theatre” which 
Kass would build for Stanley at a place in Washington, 
D. C. to be designated by Stanley and with a provision for 
a $100,000. penalty by Stanley if Stanley failed to designate 
a new location. 

After extensive negotiations with K-B, a reluctant agree¬ 
ment was obtained under which K-B would take a limited 
one-half interest in this new contract with Kass. Naturally, 
K-B insisted that if it was to participate in the new ven¬ 
ture, it should have some participation both in the selection 
of the site as well as in becoming the tenant. 

Eventually, Stanley was successful in reaching a satis¬ 
factory compromise, which is outlined in the agree- 
222 ment between Stanley, Kass and K-B. The essen¬ 
tials of this compromise were: 

(1) Stanley and K-B would jointly put up the money 
necessary to reimburse Kass for its investment to date 
under the outstanding Kass-Stanley contract; 

(2) The site for the new theatre would be selected by 
Stanley and K-B jointly (if possible), but if not, was to be 
selected by Stanley alone; 

(3) If no site at all was designated, Stanley and K-B 
would be jointly and severally liable for the $100,000 pay¬ 
ment to Kass; 

(4) The tenant for the new theatre would be either Stan¬ 
ley and K-B jointly or Stanley alone, at Kass’ option. 

At the same time the parties recognized that the pending 
Government suit against certain members of the motion 
picture industry might ultimately result in some Court de¬ 
cree, which might prevent Stanley from being either sole 
lessee or a joint lessee, as Kass might designate at its 
option. The parties settled this arrangement by providing 
that if Stanley could be neither sole lessee nor joint lessee, 
K-B would have an option to take over the tenancy itself as 
sole tenant from Kass. In order to eliminate Kass’ unwill- 
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ingness to do business with K-B alone, Stanley agreed that 
if K-B exercised this option, Stanley would put up $50,000. 
in cash as security for K-B’s obligations. 

Because of Stanley’s desire for a non-contentious part¬ 
nership with K-B, Stanley refrained from exercising its 
right of sole designation of the site under the contract, but 
sought at all times to find a location in which K-B would 
join, and it was not until K-B, by its adverse actions and 
the institution of this suit against Stanley, made it clear 
that K-B would never designate a site jointly with Stanley, 
that Stanley was required, for the protection of its own 
interests, to exercise its right under the contract and 
223 designate the site alone in order to avoid the impo¬ 
sition on Stanley of a liability for $100,000. 

Rudolph Weiss 

Sworn to before me the 22nd day of April 1949. 

Janet Shapiro 


224 Filed Jun 29 1949 

Memorandum. 

The plaintiffs’ motion for summary judgment and that 
of the intervenor are both denied. What the plaintiffs seek 
here is to enforce the terms of an agreement which is part 
and parcel of what has been held by the Supreme Court to 
be an unlawful combination in restraint of trade and illegal, 
therefore per se. 

In such case the aid of the court is denied “not for the 
benefit of the defendant, but because public policy demands 
that it should be denied without regard to the interests of 
individual parties.” Continental Wall Paper Co. v. Voigt 
& Sons, 212 U. S. 227, 262, 263, etc. 

The motion of the intervenor Kass Realty Company, Inc. 
for summary judgment is denied as indicated for the same 
reason, and for the further reason that even if the contract 
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in question were not tainted with the same illegality as that 
of the original one between the plaintiffs and the defendant 
Stanley, there is no obligation on Kogod under its terms to 
designate any site, and Stanley is incapable of doing so 
either alone or in conjunction with Kogod by operation of 
law. 

Nor can it be argued that under paragraph 5 of the so- 
called Kass agreement, that in case of Stanley’s inability 
to participate in the taking of the lease on the theatre to 
be erected, that K-B shall have the power and the privilege 
not only to take the lease but to designate the site, for the, 
language is plain and unambiguous that K-B, with 

225 reference to the site has no rights except those it 
might exercise in connection with Stanley and since 

Stanley cannot function, then any exercise of right on the 
part of K-B would be invalid under the terms of the instru¬ 
ment—which in addition is purely executory. 

This is the nub of the matter as I see it. All of the 
parties in this case it appears to me are hoist with their 
own petard. This leaves the matter in this posture. The 
motions for summary judgment as stated are denied, Stan¬ 
ley is left to comply with the terms of the New York de¬ 
cree, and both complaint and counterclaim are dismissed by 
the Court sua sponte. 

Matthew F. McGuire 
Judge 

226 Filed Jul 1 1949 

Order Denying Motions for Summary Judgment and Dis¬ 
missing the Complaint, Intervening Petition and 
Counterclaim. 

This matter having come on for hearing upon the motion 
for summary judgment of the plaintiffs Fred S. Kogod and 
Max Burka, individually and as co-partners, doing business 
as K-B Amusement Company, and on the motion of Kass 
Bealty Company, Inc., for summary judgment on its inter- 
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yening petition, and upon consideration of the pleadings 
and affidavits herein filed, including the answer and coun¬ 
terclaim of defendant Stanley Company of America to the 
complaint, the answer of Stanley Company of America, de¬ 
fendant, to the intervening petition of Kass Realty Com¬ 
pany, Inc., and the answer of plaintiffs to said intervening 
petition; and upon the briefs submitted in support and in 
opposition thereto, and the oral arguments of counsel, and 
for the reasons set forth in the Memorandum filed herein by 
the Court, it is this 1st day of July, 1949, 

Ordered and Decreed as Follows: 

1. That said motion for summary judgment of Fred S. 
Kogod and Max Burka, plaintiffs herein, be and the same is 
hereby denied. 

227 2. That the said motion of Kass Realty Company, 

Inc., for summary judgment on its intervening peti¬ 
tion likewise be and the same hereby is denied. 

3. That on the Court’s own motion the complaint of Fred 
S. Kogod and Max Burka, plaintiffs herein, the intervening 
petition of Kass Realty Company, Inc., intervenor herein, 
and the counterclaim of Stanley Company of America, de¬ 
fendant herein, be and the same hereby each is dismissed.— 

Matthew F. McGuire 
Judge 

Seen: 

Miller, Sher & Oppenheimer 

By Monroe Oppenheimer 

Attorneys for Plaintiffs 

Philip W. Amram 
Guggenheimer, Untermyer, 

Goodrich & Amram 
Attorneys for Defendant 

Louis Ottenberg by HMA 
Attorney for Intervenor 
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228 Filed Jul 11 1949 

Notice of Appeal of Plaintiffs Fred S. Kogod and Max 

Bnrka. 

Notice is hereby given this 11th day of July 1949 that 
Fred S. Kogod and Max Burka, individually and as co¬ 
partners doing business as K-B Amusement Company, 
plaintiffs herein, hereby appeal to the United States Court 
of Appeals for the District of Columbia from the order 
and judgment of this Court entered on July 1, 1949, dis¬ 
missing the complaint of the plaintiffs herein, and denying 
their motion for summary judgment. 

Robert E. Sher 
Monroe Oppenhbimer 
Attorneys for Fred S. Kogod 
and Max Bnrka, Plaintiffs 


233 Filed Jul 13 1949 

Notice of Appeal of Intervenor Kass Realty Company, Inc. 

Notice is hereby given this 12th day of July, 1949 that 
Kass Realty Company, Inc., Intervenor herein, hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the order and judgment of this 
Court entered on July 1, 1949, dismissing the Intervening 
Petition of the Intervenor herein, and denying its motion 
for summary judgment. 

Louis Ottenberg 
H. Max Ammerman 
Attorneys for Intervenor 
Kass Realty Company, Inc. 
Investment Building 
Washington, D. C. 
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235 Filed Jul 25 1949 

Notice of Appeal of Stanley Company of America, 

Defendant. 

Notice is hereby given this 25 day of July, 1949, that 
Stanley Company of America, Defendant herein, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from that portion of the Order and Judg¬ 
ment of this Court entered on July 1, 1949, dismissing the 
Counter-claim of this Defendant, and from that portion 
only. 

Philip W. Amram 
James M. Carlisle 
Attorneys for Stanley 
Company of America , 
Defendant. 
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United States Court o! Appeals 

Foe the District of Columbia. 


No. 10398. 


FRED S. KOGOD, et al., Appellants, 


v. 


STANLEY COMPANY OF AMERICA and KASS RE¬ 
ALTY COMPANY, INC., Appellees and Cross Appellants. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF OF APPELLANTS FRED S. KOGOD AND 

MAX BURKA. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Fred S. Kogod and Max Burka, in¬ 
dividually and as co-partners doing business as K-B 
Amusement Company, from the action of the United States 
District Court for the District of Columbia, dismissing 
plaintiffs’ complaint sua sponte and denying their motion 
for summary judgment. 
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The District Court had jurisdiction under'Title 11, Sec¬ 
tion 306, D. C. Code (1940). 

This Court has jurisdiction to review the judgment under 
Title 17, Section 101, D. C. Code (1940). 

The pleading showing existence of the jurisdiction is the 
complaint (App. pp. 2 et seq.). 

STATEMENT OF THE CASE. 

Nature of Action. 

This is an action for specific performance of contract 
and for a declaratory judgment brought by K-B Amuse¬ 
ment Company (herein called K-B) against Stanley Com¬ 
pany of America (herein called Stanley), a wholly owned 
subsidiary of Warner Bros. ^Pictures, Inc. 

The action divides itself into two parts, one dealing with 
the MacArthur Theatre located on MacArthur Boulevard 
in the District of Columbia and the other with a new theatre 
to be built at Georgia Avenue and Shepherd Street, N. W. 
in the District of Columbia. The background of this con¬ 
troversy is as follows: 

Original MacArthur Litigation. 

In January of 1945 K-B purchased a site in the 4800 
block on MacArthur Boulevard, N. W. in the District of 
Columbia with the intention of erecting a motion picture 
theatre thereon. In February of 1945 it made public an¬ 
nouncement of its plans to construct a 1000 seat theatre 
at this site, to be known as the “MacArthur”. This an¬ 
nouncement was carried in the Washington newspapers as 
well as in the motion picture trade press. K-B proceeded 
with the preparation of plans and specifications, made ap¬ 
plication to the War Production Board for permission to 
construct the theatre, and in July of 1945 obtained a con¬ 
struction permit from the District of Columbia. In August 
of 1945, almost immediately after the construction permit 
was issued, Warner Bros., which operates more than 20 
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motion picture theatres in the District of Columbia, an¬ 
nounced that it planned to construct a motion picture the¬ 
atre on MacArthur Boulevard to be known as the “Mac- 
Arthur”. The site of this theatre was only 3 blocks from 
K-B’s site. Warners’ theatre was to be constructed by 
Kass Realty Company and leased by it to Stanley, Warner 
Bros.’ wholly owned subsidiary (App. p. 3). 

On or about October 1, 1945, plaintiffs filed suit in the 
United States District Court for the District of Columbia 
against Warner Bros. Pictures, Inc., its wholly owned sub¬ 
sidiaries, Warner Bros. Circuit Management Corporation 
and Warner Bros. Pictures Distributing Corporation, Kass 
Realty Company and Garfield I. Kass (Civil Action No. 
30897). The complaint alleged that the area in which 
plaintiffs’ theatre was being constructed could not support 
more than one theatre and that Warners’ “MacArthur” 
Theatre was being constructed for the purpose of prevent¬ 
ing plaintiffs from proceeding with construction of their 
theatre pursuant to a combination and conspiracy between 
the defendants designed to perpetuate and maintain War¬ 
ners’ neighborhood run monopoly of motion picture ex¬ 
hibition in the District of Columbia and to prevent and 
restrain independent theatre opearffts from constructing 
new theatres therein, all in violation of the federal anti¬ 
trust laws. Plaintiffs prayed that defendants be enjoined 
from constructing their “MacArthur” Theatre (App. p. 4). 

Settlement of Original Litigation. 

Following the filing of the complaint in this earlier ac¬ 
tion, a settlement was reached which provided that Stanley 
(Warners’ subsidiary) would discontinue construction of 
its “MacArthur” Theatre and would acquire a half inter¬ 
est in plaintiffs’ theatre; that Kass Realty, which was con¬ 
structing the theatre for Warners, would cancel its lease 
and transfer the site to Stanley and K-B or to a corpora¬ 
tion to be organized by them upon payment to it of the sum 
of $60,000; and that Stanley and K-B together would, 
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within 2 years, designate a site for a new theatre to be 
constructed by Kass Realty and leased by it to Stanley and 
K-B. The agreements containing the terms of this settle¬ 
ment are involved in the present controversy. 

One of the agreements which was part of the settlement 
was a tripartite contract between Stanley, Kass Realty 
Company and K-B, dated January 3, 1946 (App. pp. 14 et 
seq.). By the terms of this agreement, Kass Realty agreed 
for a consideration of $45,000 to cancel the lease which Stan¬ 
ley had already taken on the theatre on MacArthur Boule¬ 
vard which Kass was to construct for Stanley (App. p. 15), 
and further agreed, for the additional consideration of 
$15,000, to convey the real estate on which this proposed 
theatre was to be constructed to a corporation to be or¬ 
ganized by K-B and Stanley (App. p. 15). In addition, 
Stanley and K-B agreed within 2 years to designate a site 
on which Kass Realty would build a new 1000 seat theatre 
(hereinafter referred to as the “second theatre”) which 
they would, on completion, lease from Kass Realty. In the 
event of their failure to designate a site for such second 
theatre within 2 years, Stanley and K-B undertook to pay 
Kass Realty the sum of $100,000 (App. p. 17). Paragraph 
5 of this tripartite agreement provided (App. p. 17): 

If Stanley shall be prevented from taking or partici¬ 
pating in the taking of a lease on the theatre to be 
erected by Kass as aforesaid for reasons beyond its 
control, then K-B shall have the power and privilege, 
independently, to exercise the right herein granted 
jointly to Stanley and K-B. 

At the time the settlement agreements of January 3,1946 
were executed, the case of United States v. Paramount Pic¬ 
tures Inc. et al., D. C. N. Y., 66 F. Supp. 323, 70 F. Supp. 53, 
had already been tried in the United States District Court 
for the Southern District of New York and was awaiting 
decision by the three judge expediting court.* The relief 

• The trial of this case began in the early part of October 1945 and 
the taking of testimony was completed before the middle of Novem¬ 
ber. The decision of the court was handed down June 11, 1946. 
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sought by the government in that case was broad and dras¬ 
tic including, among other things, complete divestiture of 
all theatre holdings by the defendants as well as a perma¬ 
nent injunction against any further theatre acquisitions. 
Warner Bros. Pictures, Inc., and its subsidiaries were par¬ 
ties defendant in that suit. Paragraph 5 of the tripartite 
agreement, quoted above, was inserted to cover the possi¬ 
bility of the entry of a decree in the government’s suit 
which would prevent Stanley from participating in the 
lease of the theatre to be constructed by Kass. 

Simultaneously with the execution of the tripartite agree¬ 
ment covering the construction of such second theatre, 
Stanley and K-B entered into a separate contract between 
themselves. By this agreement (App. pp. 19 et seq .), the 
parties agreed (1) to contribute specified amounts to the 
moneys to be paid to Kass Realty for the cancellation of 
the lease and the conveyance of the real estate on the aban¬ 
doned Stanley site as described above; (2) to organize a 
corporation to be known as The MacArthur Corporation 
in which K-B and Stanley would each have 50 percent of 
the stock, such corporation to take title to the MacArthur 
Theatre then being constructed by K-B and to the original 
Stanley site which was to be conveyed to it by Kass Realty, 
and (3) to enter into an operating agreement pursuant to 
which K-B would buy and book the pictures for the said 
MacArthur Theatre while Stanley would have control of 
the management and operation of the theatre in all other 
respects (App. p. 25), the theatre to be leased by The 
MacArthur Corporation to K-B and Stanley as joint les¬ 
sees (App. p. 24). 

Paragraph 1 of this bipartite contract between Stanley 
and K-B provided that half of the capital stock in The 
MacArthur Corporation would be issued as Class A stock 
to one of the parties and the other half as Class B stock 
to the other party, and that (App. p. 22): 

The shares of stock to be issued by the corporation 

shall contain a notice endorsed thereon that their sale 
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and transfer shall be subject to the right of the holders 
of the shares of stock of the other class to purchase 
the same at book value before the holder and owner 
thereof shall have the right to sell, transfer or other¬ 
wise dispose of same (except for a transfer to members 
of the family of the holder of said stock and transfers 
to a parent and affiliated or a subsidiary company of 
the holder of said stock). 

On January 8, 1946, Stanley and K-B entered into an 
operating agreement (App. pp. 72 et seq.) setting forth the 
terms and conditions pursuant to which the MacArthur 
Theatre was to be operated. Paragraph 14 of said agree¬ 
ment reads as follows (App. p. 82): 

14. The parties hereto agree that they will not assign 
their respective interests in this agreement without at 
the same time assigning their respective interests in 
the lease on the MacArthur Theatre. It is understood 
and agreed that neither party hereto shall have the 
right to sell, assign or transfer its interest in the lease 
on the MacArthur Theatre without first offering to 
sell, assign or transfer its interest in the lease on the 
said theatre to the other party hereto, who is a joint 
tenant under the said lease on the MacArthur Theatre, 
at a price for its interest in the said lease cund in this 
agreement, which shall he computed as follows: if the 
said sale, assignment or transfer is made during the 
first ten (10) years of the term of the MacArthur lease, 
it shall offer to sell, assign or transfer its interest in 
the lease and in this agreement at a price equal to one- 
half of a sum which shall represent four (4) times the 
average annual profit derived from the operation of 
the MacArthur Theatre during the years preceding the 
offer to sell, assign or transfer the interest in the lease 
on said theatre; • • •• 

Certain additional documents were executed by the 
parties to complete the transaction, including a lease 
(App. pp. 84 et seq.) from The MacArthur Corpora- 

• Emphasis added. All emphasis herein added unless otherwise 
noted. 
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tion to Stanley and K-B. Upon the execution of the 
agreements described above, The MacArthur Corpora¬ 
tion was organized under the laws of Delaware and 
Stanley and K-B each received 50 percent of the 
stock. Kass Realty was paid the amounts due it under the 
three-party agreement of January 3, 1946 and the real 
estate on which it was to construct the theatre for Stanley 
was transferred to The MacArthur Corporation. The Mac¬ 
Arthur Corporation took title to the theatre then under 
construction by plaintiffs. Construction of the MacArthur 
Theatre started by plaintiffs was continued and the theatre 
was completed on December 25,1946. It has been in opera¬ 
tion since that time (App. pp. 67, 68). 

Decision of Three Judge Court in 
United States v. Paramount Pictures Inc. 

On June 11, 1946, the three judge expediting court in 
New York rendered its decision in United States v. Para¬ 
mount Pictures Inc. et ail. This decision is reported at 66 
F. Supp. 323. The court found that the defendants had 
entered into a nationwide conspiracy to fix and control ad¬ 
mission prices, runs and clearances for the benefit of the¬ 
atres operated by the said defendants and to the detriment 
of theatres operated by independents. It further found 
that, as part of the conspiracy, the defendants had dis¬ 
criminated against independent exhibitors and in favor of 
affiliated theatres in a number of important respects and 
that the purpose and effect of the conspiracy was to permit 
the defendants to dominate and control the exhibition of 
motion pictures throughout the United States. It directed 
that the defendants be enjoined and restrained from fur¬ 
ther engaging in such unlawful and discriminatory prac¬ 
tices, most of which had been prevalent in the motion pic¬ 
ture industry for many years. It held, among other things, 
that the joint ownership of theatres by two or more defen¬ 
dants or by a defendant and an independent theatre oper¬ 
ator had the effect of increasing defendants’ domination 
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and control of motion picture exhibition and directed that 
appropriate steps be taken to terminate such joint owner¬ 
ships. 66 F. Supp. at 350. 

In its Findings of Fact and Conclusions of Law the court 
found as follows, 70 F. Supp. at 67: 

116. When theatres are jointly owned by a major de¬ 
fendant and another party, it is evident that both joint 
owners wish to participate and indeed are directly or 
indirectly participating in the business of exhibiting 
motion pictures. The major defendant thereby elim¬ 
inates putative competition between itself and the 
other joint owner, who otherwise would be in a position 
to operate theatres independently. 

The decree of the three judge court was entered on De¬ 
cember 31, 1946, and modified on February 3, 1947. Para¬ 
graph III (5), 70 F. Supp. at 75, of this decree enjoins each 
of the defendants, including Warners: 

From continuing to own or acquiring any beneficial in¬ 
terest in any theatre, whether in fee or shares of stock 
or otherwise, * * * in conjunction with an indepen¬ 
dent (meaning any former, present or putative motion 
picture theatre operator which is not owned or con¬ 
trolled by the defendant holding the interest in ques¬ 
tion), where such interest shall be greater than 5 per¬ 
cent unless such interest shall be 95 percent or more. 
The existing relationships which violate this provision 
shall be terminated within 2 years. • * • 

Section III (6) of the decree enjoins and restrains each 
of the defendants: 

From expanding its present theatre holdings in any 
manner whatsoever except as permitted in the preced¬ 
ing paragraph. 

The decree of the three judge court was appealed to the 
United States Supreme Court. On April 7,1947, upon ap¬ 
plication of the defendants, Mr. Justice Reed issued an or¬ 
der staying certain provisions of the lower court decree 
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until after the decision of the Supreme Court. However, 
Sections III (5) and (6) of the decree were not included 
in the stay order.* Thus, during the pendency of the ap¬ 
peal, the decree of the lower court enjoining and restrain¬ 
ing Warners and its affiliates from expanding their theatre 
holdings in any manner whatsoever remained in effect. 

Negotiations With Kass. 

As previously stated, the three-party agreement of 
January 3, 1946 required K-B and Stanley to desig¬ 
nate a site for the second theatre which was to be con¬ 
structed by Kass, within 2 years, or forfeit the sum of 
$100,000 (App. p. 17). As the time began to run out, a num¬ 
ber of conferences were held between representatives of 
Stanley and K-B in an effort to reach an agreement upon a 
site. No agreement was reached, largely due to the decree 
of the court prohibiting Stanley from expanding its the¬ 
atre holdings. At a conference in the late summer of 1947, 
Stanley’s representatives undertook to contact Oarfidd 
Kass, president of Kass Bealty, and obtain from him 
an extension of the time for the designation of the site 
until after the decision of the Supreme Court in the Para¬ 
mount case (Affidavit of Miles H. Alben, App. pp. 50 et 
seq.). Kass refused to grant an extension. On November 24, 
1947, he wrote a letter to Mr. John Payette of Warner Bros, 
stating that “Two years has certainly been plenty of time to 
look for a location”, that when he entered into the agree¬ 
ment of January 3, 1946 he only wanted to give one year’s 
time, that it was only on account of Mr. Payette personally 
that he had agreed to two years, and that “under these cir¬ 
cumstances, I believe I am justified in refusing additional 
time” (App. p. 116). The affidavits filed in this action on 

* The pertinent provisions of the stay order read as follows: “ • • * 
enforcement of the provisions of Subdivision Two (II), paragraphs 
one (1), two (2), three (3), four (4), six (6), seven (7), eight (8), 
and nine (9) and Subdivision three (HI), paragraph one (1), insofar 
as it refers to paragraph six (6) of Subdivision Two (II) and Sub¬ 
division Five (V) of said decree be * • * stayed * * 
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behalf of Stanley state that Kass subsequently agreed to an 
extension of time until after the Supreme Court decision 
but refused to put such extension in writing (Affidavit of 
Miles H. Alben, App. p. 52). K-B was unwilling to rely on 
an oral extension, particularly in view of Kass’ prior writ¬ 
ten refusal, and on December 29, 1947, Robert E. Sher, at¬ 
torney for K-B, addressed a letter to Stanley setting forth 
K-B’s position as follows (App. pp. 59, 60): 

As I stated to you over the telephone, K-B is unwilling 
to rely upon the oral extension of time for designating 
a site for the second theatre which was given to you 
and Mr. Brylawski by Mr. Garfield Kass. As you know 
from our previous discussions, aside from the problem 
of proving that an oral extension was actually granted 
there is some question as to whether an extension of 
time not in writing will be recognized by the courts. 
K-B is not willing to run the risk of a possible adverse 
decision on this question. • • • 

In view of this situation, upon instructions from K-B, 
I proposed to you over the telephone this morning two 
alternative courses of action. 

The first was that K-B would go along on the basis 
of Mr. Kass’ oral assurances if Stanley Company of 
America would agree to guarantee K-B against loss by 
reason of the fact that the extension was not in writing. 

If that is not satisfactory, the other alternative is to 
designate a site on or before January 3,1948. Among 
the sites submitted to you by Mr. Kass is one at Geor¬ 
gia Avenue and Shepherd Street, N. W. in the District 
of Columbia. K-B considers that this is a satisfactory 
site and is ready and willing to designate it as the site 

for the theatre under the contract with Kass Realtv 

_ •> 

Company. 

On December 31, 1947, Miles H. Alben, one of Stanley’s 
attorneys, replied to Sher’s letter, rejecting both alterna¬ 
tives set forth therein and suggesting two other sites which 
he stated were deemed satisfactory by Stanley (App. p. 61). 
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K-B’s Designation of Site. 

Following receipt of the Alben letter of December 31, 
1947, K-B addressed the following letter to Kass on Janu¬ 
ary 2,1948 (App. p. 28): 

Paragraph 5 of the agreement of January 3,1946 be¬ 
tween Kass Realty Company, on the one hand, and 
Stanley Company of America and K-B Amusement 
Company on the other, provides that if Stanley shall be 
prevented from taking or participating in the taking of 
a lease on the theatre to be erected by Kass Realty for 
reasons beyond its control, then K-B shall have the 
power and privilege, independently, to exercise the 
right therein granted jointly to Stanley and K-B. 

As we construe the Decree of the Three Judge Court 
in the New York Equity case, in which Stanley Com¬ 
pany of America was a defendant, Stanley is, at the 
present time, prevented from taking or participating 
in the taking of a lease on a new theatre. Therefore, 
K-B Amusement Company hereby designates the site 
at the corner of Georgia Avenue and Shepherd Street, 
N. W., in the District of Columbia, which you submit¬ 
ted at the joint conference in Mr. Payette’s office on 
November 18,1947, as the site for the theatre pursuant 
to the provisions of paragraph 5 of the agreement re¬ 
ferred to above. 

Stanley wrote Kass on January 5, 1948 stating that 
K-B’s letter of January 2 was sent without its knowledge 
or consent and that Stanley had not concurred with K-B in 
the selection of the site and “hereby expresses” its objec¬ 
tion thereto. (App. p. 64). The letter further stated that 
Stanley would await the decision of the Supreme Court in 
the pending appeal and “ should the Supreme Court deci¬ 
sion not prevent us from taking a lease on the theatre to 
be erected or from participating in the taking of that lease, 
we shall, as expeditiously as possible, endeavor to come to 
an agreement with the K-B Amusement Company with re¬ 
gard to a site” (App. p. 65). 
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Upon receiving a copy of said letter, Sher replied (App. 
pp. 117-120) explaining in detail the legal basis for K-B’s 
position. On January 19 Stanley’s attorney replied to this 
letter, in the course of which reply he referred to the oral 
extension of time given by Kass and stated that “because 
you refuse to rely on Mr. Kass’s oral commitment, does not 
permit you to act individually and in jeopardy of our in¬ 
terests.” (App. p. 121). 

Kass made no reply to any of these letters nor did he 
take any other action with respect thereto. 

Supreme Court Decision in 
United States v. Paramount. 

On May 3,1948, the United States Supreme Court handed 
down its decision in United States v. Paramount Pictures 
Inc., 334 U. S. 131, 92 L. ed. 1260, 68 S. Ct. 915. Substan¬ 
tially all of the findings of the trial court with respect to 
the existence of a nationwide conspiracy on the part of the 
defendants to fix admission prices, runs and clearances in 
the interest of their own theatres and to the detriment of 
independently-owned theatres were affirmed. With respect 
to the relief that was appropriate in the circumstances, the 
Supreme Court differed with the lower court. Specifically 
with reference to the question of joint ownerships, whereas 
the lower court had directed their dissolution by a sale to 
or purchase from the co-owner or co-owners or by a sale 
to third parties, the Supreme Court held that the defen¬ 
dants should be required to divest themselves of their hold¬ 
ings but should not be permitted to buy out the co-owners. 
For, “In that situation permission to acquire the interest 
of the independent would have the unlawful effect of per¬ 
mitting the defendants to complete their plan to eliminate 
him.” (334 US at 153). 

As respects the provision of the lower court decree pro¬ 
hibiting the defendants from expanding their theatre hold¬ 
ings in any manner whatsoever, the Supreme Court said 
(334 U. S. at 175): 
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The provision of the decree barring the five majors 
from further theatre expansion should likewise be elim¬ 
inated. For it too related to the monopoly question; 
and the District Court should be allowed to make an 
entirely fresh start on the whole of the problem. We 
in no way intimate, however, that the District Court 
erred in prohibiting further theatre expansion by the 
five majors. 

Present Suit Filed June 17,1948. 

Shortly after the decision of the Supreme Court was 
handed down, a conference was held between Stanley and 
K-B for the purpose of agreeing upon the procedure for 
dissolution of the joint venture (App. p. 110). K-B offered 
to take over Stanley’s interest in The MacArthur Corpora¬ 
tion and in the MacArthur Theatre on the basis of the 
formulas set forth in the agreements between the parties of 
January 1946 and to assume full responsibility for the sec¬ 
ond theatre to be constructed by Kass (App. p. 110). Stan¬ 
ley refused to transfer its interest in the MacArthur to 
K-B unless K-B would agree to transfer to Stanley its in¬ 
terest in the theatre to be constructed by Kass (App. p. 
110). This K-B was unwilling to do first, because such an 
arrangement was in direct conflict with the decision of the 
Supreme Court and second, because it was in violation of 
K-B’s rights under its designation of January 2, 1948 
(App. p. 28). Stanley continued to adhere to its position. 

Accordingly, on June 17,1948, K-B filed this suit to com¬ 
pel Stanley to convey to plaintiffs its interest in The Mac¬ 
Arthur Corporation and in the MacArthur Theatre on the 
basis set forth in the agreement between the parties, and 
also for a declaration of the rights of the parties in the sec¬ 
ond theatre to be constructed by Kass. 

On August 16, 1948, Stanley moved to dismiss the com¬ 
plaint on the ground that (App. p. 30): 

Inasmuch as the District Court has not as yet entered 
judgment pursuant to the remand from the United 
States Supreme Court, there was not at the date of fil- 
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ing of the complaint herein, and there is not at the date 
of the filing of this motion, any judgment in TJ. S. v. 
Paramount Pictures Inc. et al. requiring Warner Bros. 
Pictures, Inc. or its subsidiary, Stanley Company of 
America (defendant herein) to dispose of its interest 
in the MacArthur Theatre or any other theatre. 

K-B thereupon filed a motion for summary judgment, 
supported by affidavits. Counter-affidavits were filed by 
Stanley. Thereafter, on October 14, 1948, Kass’s attorney 
wrote Stanley and K-B stating that Kass was “unwilling 
to await the outcome of further litigation” and that “un¬ 
less my client receives on or before November 15,1948 evi¬ 
dence satisfactory to it that • • • arrangements have been 
made with an architect for the prompt preparation of plans 
and specifications for the theatre to be built by Kass Realty 
Company, Inc. • • • my client shall take such action as it 
shall deem appropriate.” (App. p. 126). 

On October 25 K-B’s attorney replied advising that K-B 
was “ready, willing and anxious to proceed pursuant to its 
designation of January 2, 1948;” that K-B “would like to 
employ John J. Zink of Baltimore, Maryland, as architect 
for the preparation of plans and specifications for the the¬ 
atre” and asking that K-B be given a survey of the land 
and topography and tests on borings as soon as possible 
for the benefit of the structural engineers (App. p. 138). On 
November 23, 1948, Stanley wrote Kass that pursuant to 
the agreement of January 3, 1946 it designated a site at 
New Hampshire Avenue and Ethan Allen Avenue in Wash¬ 
ington, D. C. as the site for the theatre to be constructed 
by Kass (App. p. 139). 

In January of 1949 Kass Realty moved for leave to in¬ 
tervene as a party to this action for the purpose of obtain¬ 
ing a declaratory judgment and other relief, which motion 
was granted without objection. Thereafter, it filed a motion 
for summary judgment. Affidavits and counter-affidavits 
were filed by all of the parties. In its intervening petition 
Kass Realty requested a determination by the court as to 



15 


which, if either, of the two designations was valid and that 
if the court should hold that neither designation was valid, 
judgment should be entered in its favor for $100,000 as pro¬ 
vided in the tripartite agreement of January 3, 1946 (App. 
pp. 147,148). 

The Warner Consent Decree. 

Meanwhile, on December 21, 1948 a consent decree was 
entered in the United States District Court for the South¬ 
ern District of New York in United States v. Paramount 
Pictures, et al. f providing that 1 ‘the Warner defendants 
shall divest themselves of all their interests in” The Mac- 
Arthur Corporation “within one year from the entry of 
this judgment by a sale of stock or dissolution of the cor¬ 
poration in such manner as to transfer Warner’s interest 
in the corporation to persons not affiliated with any defen¬ 
dant.” (App. p. 159). This decree was supplemented on 
March 15, 1949 by a further decree stating that the phrase 
‘ ‘ their interests ’ ’ in the earlier decree to be disposed of by 
Warner “shall be deemed to include, in addition to War¬ 
ner’s interest in The MacArthur Corporation, all of War¬ 
ner’s interest in the MacArthur Theatre described in the 
three agreements made January 3, 1946, January 8, 1946 
and January 8, 1946, respectively, between Stanley Com¬ 
pany of America and K-B Amusement Company, and such 
additional Warner interests shall be divested before De¬ 
cember 21, 1949 by a sale, termination or cancellation of 
such agreements and interest in the lease” (App. p. 161). 

Following the entry of these consent decrees Stanley, on 
April 7, 1949, filed its answer and counterclaim herein. 
With respect to the second theatre the answer relied on the 
oral extension of time (App. p. 155), and alleged that under 
no circumstances was K-B to have the right to designate 
a site independently. The answer claimed that the provision 
in the tripartite contract referring to the inability of Stan¬ 
ley to take or participate in a lease on the second theatre 
was intended to cover only the contingency of there being 
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“a final judgment” in United States v. Paramount Pic¬ 
tures, et al . which would so inhibit Stanley (App. p. 154). 
With respect to the MacArthur Theatre, Stanley pleaded 
the consent decree as granting to Stanley an * ‘election of 
remedies” and that “defendant elects to divest itself of its 
interest in The MacArthur Corporation by a dissolution of 
that corporation, and not by a transfer of the stock there¬ 
of” (App. pp. 152,153). As a further defense, the answer 
claimed that a compulsory transfer of Stanley’s stock with 
the purchase price computed in accordance with the formula 
originally agreed on by the parties would impose “an in¬ 
equitable forfeiture of property upon the defendant” 
(App. p. 153). 

Stanley’s counterclaim sought a dissolution of The Mac¬ 
Arthur Corporation and a termination and cancellation of 
the operating agreement and lease on the MacArthur The¬ 
atre, and the appointment of a receiver to sell all of the 
assets and property relating to the MacArthur Theatre 
“for public sale to the highest bidder on such terms and 
conditions as may be approved by the court.” 

Decision of District Court. 

The case came before the District Court on K-B’s mo¬ 
tion for summary judgment with respect to both the Mac¬ 
Arthur Theatre and the new theatre site and on Kass’s 
motion for summary judgment with respect to the new the¬ 
atre site. No question of illegality as a bar to relief had 
been raised by any of the parties but the court sua sponte 
dismissed the complaint, the intervening petition and the 
counterclaim of Stanley and at the same time denied the 
two motions for summary judgment on the ground that the 
entire transaction was tainted with illegality (App. p. 172). 
In its memorandum opinion the court said: 

The plaintiffs’ motion for summary judgment and 
that of the intervenor are both denied. What the plain¬ 
tiffs seek here is to enforce the terms of an agreement 
which is part and parcel of what has been held by the 
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Supreme Court to be an unlawful combination in re¬ 
straint of trade and illegal therefore, per se. 

In addition, the court held that the motion of Kass for 
summary judgment would be denied: 

for the further reason that even if the contract in ques¬ 
tion were not tainted with the same illegality as that 
of the original one between the plaintiffs and the de¬ 
fendant Stanley, there is no obligation on Kogod under 
its terms to designate any site, and Stanley is incapa¬ 
ble of doing so either alone or in conjunction with 
Kogod by operation of law. (App. pp. 172,173). 

The claim of K-B under its designation of January 2, 
1948 was denied by the court on these grounds: 

Nor can it be argued that under paragraph 5 of the 
so-called Kass agreement, that in case of Stanley’s in¬ 
ability to participate in the taking of the lease on the 
theatre to be erected, that K-B shall have the power 
and privilege not only to take the lease but to designate 
the site, for the language is plain and unambiguous 
that K-B, with reference to the site, has no rights ex¬ 
cept those it might exercise in connection with Stanley 
and since Stanley can not function, then any exercise 
of right on the part of K-B would be invalid under the 
terms of the instrument—which in addition is purely 
executory. 

The court’s memorandum concludes (App. p. 173): 

All of the parties in this case, it appears to me, are 
hoist with their own petard. This leaves the matter in 
this posture. The motions for summary judgment as 
stated are denied, Stanley is left to comply with the 
terms of the New York decree, and the action is dis¬ 
missed by the court sua sponte. 
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STATEMENT OF POINTS ON APPEAL. 

1. The trial court erred in dismissing the complaint sua 
sponte. 

2. The trial court erred in not granting plaintiffs’ motion 
for summary judgment. 


SIJ] 


LARY OF ARGUMENT. 


1. The doctrine of illegality is of limited application to 
antitrust cases. The doctrine will not be applied except 
where the contracts involved are intrinsically illegal or 
their enforcement will accomplish illegal ends. 

2. The contracts between K-B and Stanley for the joint 
operation of the MacArthur Theatre were not illegal per se. 
Nothing in the Sherman Antitrust Act, nor in U. S. v. Para- 
mouunt, et al., makes joint undertakings, such as the Mac¬ 
Arthur, illegal per se. The reason divorcement was ordered 
by the Supreme Court was that joint ownership would 
afford opportunity to Warner Bros, and the other distrib¬ 
utors “to perpetuate the restraints of trade which the ex¬ 
hibitor defendants have inflicted on the industry.’* There 
was no claim or finding that the independents, and in par¬ 
ticular K-B, were parties to the nation-wide restraints in¬ 
flicted on the industry by Warner Bros. 

3. Furthermore, the doctrine of illegality will not be in¬ 
voked where enforcement of a contract provision will aid 
in making effective the very public policy which the statute 
was designed to achieve. Enforcement here of K-B’s rights 
of first refusal over Stanley’s interests in the MacArthur 
Theatre will aid, rather than impede, enforcement of the 
Sherman Antitrust laws. 

4. In any event, K-B was plainly not in pari delicto with 
Warner Bros. At the time the contracts of January 1946 
were executed, K-B could not be charged with notice that 
the Supreme Court would subsequently require divorce¬ 
ment by Warner Bros, of its interests, and in addition, the 
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provisions relating to the rights of the parties in the event 
of a sale by either were separable from the rest of the con¬ 
tracts. For all these reasons it was error to dismiss the 
complaint respecting the MacArthur Theatre. 

5. For the same reasons, there was no such illegality in 
the tripartite contract covering the second theatre as to 
preclude K-B from enforcing its rights under that agree¬ 
ment. The contract provision empowering K-B indepen¬ 
dently to exercise the rights of K-B and Stanley in the 
event that Stanley were prevented from taking or sharing 
in a lease on the second theatre plainly included the right to 
designate the site for that theatre should Stanley become so 
disabled. 

6. Summary judgment should be directed since there are 
no issues of fact on any material question. As to the Mac¬ 
Arthur Theatre, Warner Bros, are bound by the first re¬ 
fusal rights contained in the contract and nothing in the 
New York decree was intended to or could cut down the 
scope of K-B’s rights thereunder. As to the second theatre, 
the contract is unambiguous in giving K-B the right to des¬ 
ignate the site on which the new theatre was to be built, 
once Warner Bros, were enjoined from acting within the 
time limit of the tripartite agreement. The purported oral 
extension of time was ineffective since it was not agreed to 
by K-B. 

ARGUMENT. 

L 

The Doctrine of Illegality Will Not be Applied in Antitrust 
Cases Except Where the Contracts Are Intrinsically 
Illegal or Their Enforcement Will Accomplish Illegal 
Ends. 

The doctrine that courts will not lend their assistance 
toward the enforcement of illegal contracts is of ancient 
origin in the law. Perhaps the earliest case enunciating 
this doctrine is the famous case of The Highwayman. Lord 
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Kenyon is supposed to have said, by way of illustration, 
that he would not sit to take an account between two rob¬ 
bers on Hounslow Heath. Referring to this case, the Su¬ 
preme Court in refusing to enforce a secret agreement be¬ 
tween bidders for a public contract, said, in McMullen v. 
Hoffman, 174 U. S. 639, at 669 ; 43 L. ed. 1117; 19 S. Ct. 839 : 

The court refuses to enforce such a contract, and it per¬ 
mits defendant to set up its illegality, not out of any 
regard for the defendant who sets it up, but only on 
account of the public interest. It has often been stated 
in similar cases that the defense is a very dishonest 
one, and it lies ill in the mouth of the defendant to 
allege it, and it is only allowed for public considera¬ 
tions and in order the better to secure the public against 
dishonest transactions. 

It was this doctrine which the court below held applicable 
to the facts of this case and on its own motion dismissed 
the proceedings. In so doing, the court was clearly in error. 
The doctrine has only limited applicability in antitrust 
cases generally; it is clearly inapplicable to a situation such 
as is here presented. 

One of the earliest cases on this problem is Connolly v. 
Union Sewer Pipe Company, 184 U. S. 540, 46 L. ed. 679, 22 
S. Ct. 431. There suit was brought for goods sold and 
delivered. One defense was that the plaintiff had been or¬ 
ganized by various manufacturers of sewer piping for the 
purpose of fixing the price at which the pipe would be sold 
throughout the United States in violation of the federal 
antitrust laws; that the company itself was a combination 
in restraint of trade; and that the price which the defen¬ 
dant was required to pay for its pipe was fixed by means 
of such illegal combination. The Supreme Court held that 
the action was not one to enforce the terms of the illegal 
arrangement but rather of a contract collateral thereto and, 
though the combination may have been illegal, the sale to 
the defendant was valid and enforceable. 

Quite a different situation was presented in Continental 
Wall Paper Company v. Voight & Sons Co., 212 U. S. 227, 
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53 L. ed. 486, 29 S. Ct. 280, on which the decision of the 
court below was based- There, suit was brought on an 
account for goods sold and delivered by a corporation cre¬ 
ated to effectuate a combination of wall paper manufactur¬ 
ers for the purpose of restraining and monopolizing trade 
and commerce in wall paper in violation of the federal 
antitrust laws. The case went up on the pleadings. The 
Supreme Court held that upon the facts admitted by the 
demurrer, a judgment for the plaintiff would effectuate the 
illegal agreements. Relief was accordingly denied- Mr. 
Justice Holmes and three other justices dissented. 

That the Continental case did not overrule the Connolly 
case is clear from the later cases. Thus, in D. R. Wilder 
Manufacturing Company v. Com Products Refining Com¬ 
pany, 236 U. S. 165,59 L. ed. 520,35 S. Ct. 398 the court held 
that the illegality of a corporation organized in violation 
of the Sherman Anti-trust laws did not preclude such cor¬ 
poration from recovering the purchase price of goods sold 
and delivered by it. The court distinguished the Conti¬ 
nental decision (at p. 177) as being “rested exclusively upon 
elements of illegality inhering in the particular contract of 
sale in that case.” The court refused to extend the Conti¬ 
nental decision and allowed recovery in reliance on the Con¬ 
nolly case. The same result was reached in A. B. Small Co. 
v. Lamborn & Co., 267 U. S. 248,69 L. ed. 597, 45 S. Ct. 300, 
where the court said (at p. 252) that 

It is only where the invalidity is inherent in the con¬ 
tract that the act may be interposed as a defense. 

The most recent reaffirmation of the Connolly case is 
Bruce’s Juices v. American Can Company, 330 U. S. 743, 91 
L. ed. 1219, 67 S. Ct. 1015. There, the court pointed out 
(at p. 755) that the Continental case has no application 
where the contract sued upon “is not intrinsically illegal”, 
and would be applied only where the suit on the contract 
“has as its object and effect accomplishment of illegal ends 
which would be consummated by the judgment sought.” 
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It is clear, therefore, that Warner Bros.’ violations of the 
antitrust laws cannot bar K-B from enforcing its contract 
rights as to the MacArthur Theatre, unless the MacArthur 
contracts were “intrinsically illegal” and enforcement of 
the provisions sued upon would result in the “accomplish¬ 
ment of illegal ends.” As is shown below, the contracts 
plainly were not intrinsically illegal and the relief sought 
by K-B will aid, rather than impede, the objectives of the 
antitrust laws. 


n. 

The Contracts in Question Are Not Illegal Per Se. 

The operation of a motion picture theatre is not an illegal 
enterprise; nor is it illegal for two prospective competitors 
to join forces in the construction and operation of a motion 
picture theatre. Contracts whereby the owner of a grocery 
or a drug store buys out a competing grocer or druggist 
are of common occurrence in the business world. A recent 
example in the City of Washington was the purchase of the 
Palais Royal by Woodward & Lothrop, located directly 
across the street. Such acquisitions are frequently accom¬ 
panied by agreements on the part of the seller not to en¬ 
gage in further competition with the buyer; and these 
agreements not to compete, if reasonably limited as to time 
and area, have been uniformly upheld by the courts. Alli¬ 
son v. Seigle, 65 App. D. C. 45, 79 F.(2d) 170. 

It is only where such an acquisition has the effect of sub¬ 
stantially lessening competition that it runs afoul of the 
antitrust laws. Section 7 of the Clayton Act (Act of Oc¬ 
tober 15,1914, c. 323, §7, 38 Stat. 731, U. S. C. Title 15, §18), 
which deals with acquisitions by one corporation of the 
stock of another, prohibits such acquisition only where the 
effect “may be to substantially lessen competition * * *, 
restrain * • • commerce in any section or community, or 
tend to create a monopoly of any line of commerce.” In 
construing this section, it has been held that a mere lessen¬ 
ing of competition is not enough to bring the acquisition 
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within the ban of the statute; it must have the effect of less¬ 
ening competition to a substantial degree. International 
Shoe Co. v. Federal Trade Commission, 280 U. S. 291, 74 
L. ed 431, 50 S. Ct. 89; V. Vivaudou, Inc. v. Federal Trade 
Commission, 2 Cir., 54 F. (2d) 273; U. S. v. Republic Steel 
Corporation, D. 0. Ohio, 11 F. Supp. 117. 

In the recent case of United States v. Columbia Steel Co., 
334 U. S. 495, 92 L. ed. 1533, 68 S. Ct. 1107, the Supreme 
Court held that the outright purchase of a competing steel 
mill by the United States Steel Corporation, the largest 
steel producer in the United States, was not violative of the 
federal antitrust laws even though United States Steel had 
13% of the market in the particular geographical area in¬ 
volved and the competing mill 11%. While this acquisition 
obviously resulted in the elimination of some competition 
and an increase in the size of the already dominant steel 
producer in the country, the court held that the acquisition 
did not constitute an unreasonable restraint of trade within 
the antitrust laws. 

There is no reason why a different rule should apply to 
the motion picture business. Absent a showing of a sub¬ 
stantial lessening of competition in a particular geograph¬ 
ical area, there is no reason why a motion picture exhibitor 
may not buy out or join forces with a competitor in the 
same manner as the grocer, the druggist, the department 
store operator or the United States Steel Corporation. 

This is particularly so as applied to the facts of this case. 
K-B and Stanley each started to build a motion picture 
theatre three blocks apart in an area that could at best sup¬ 
port one. K-B filed a suit which charged that Stanley’s 
theatre was not being constructed for the purpose of mak¬ 
ing a profit but solely for the purpose of keeping plain¬ 
tiffs from going ahead with their theatre. The joint 
venture was worked out in settlement of that litigation 
with the thought that it would be better to have one theatre 
which had a chance of being successful rather than two 
which would inevitably fail. As the pleadings and affidavits 
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on file in this case indicate, even the one theatre eventually 
built has not been financially successful (App. pp. 67, 68). 

The decision to build only one theatre instead of two in 
an area that is readily accessible to a number of other 
neighborhood theatres in Northwest Washington could not 
possibly substantially affect competition in motion picture 
exhibition in the District of Columbia. Certainly, it was 
not illegal per se. 

The reason that the defendants in the Paramount case 
were required to dispose of their joint interests in theatres 
was not because these joint interests were inherently illegal, 
but because of the added power which these joint interests 
gave to the defendants in the light of their otherwise illegal 
activities. The trial court in the Paramount case found 
that the defendants had engaged in a nationwide conspir¬ 
acy to fix admission prices, runs and clearances; that the 
purpose of this conspiracy was to promote the interests of 
theatres owned by and affiliated with such defendants to 
the detriment of independently operated theatres; and that 
as a result of such nationwide conspiracy defendants were 
able to dominate and restrain motion picture exhibition 
and distribution throughout the United States. 

It was to eliminate such restraints and to cut down the 
power of the defendants over the motion picture industry 
that the trial court directed that all joint interests between 
the defendants and independent exhibitors such as plain¬ 
tiffs herein should be dissolved. The original decree of the 
trial court would have permitted the defendants to accom¬ 
plish this dissolution in any one of three ways: by selling 
out their interests to their independent co-partners, by sell¬ 
ing out to third parties, or by acquiring the interest of 
their independent co-partners. 

The Supreme Court, on appeal, agreed that these joint 
ownerships should be dissolved. But along with the reasons 
for dissolution it saw reasons why the defendants should 
be forbidden from accomplishing this dissolution by buying 
out the interests of the independents (334 U. S. at 153): 
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We have gone into the record far enough to be confident 
that at least some of these acquisitions by the exhibitor- 
defendants were the products of the unlawful practices 
which the defendants have inflicted on the industry. To 
the extent that these acquisitions were the fruits of 
monopolistic practices or restraints of trade, they 
should be divested. And no permission to buy out the 
other owner should be given a defendant. United 
States v. Crescent Amusement Co., supra (323 US p 
189, 89 L ed 171, 65 S Ct 254); Schine Chain Theatres 
v. United States [334 US 110, ante, 1245, 68 S Ct 947]. 
Moreover even if lawfully acquired, they may have 
been utilized as part of the conspiracy to eliminate or 
suppress competition in furtherance of the ends of the 
conspiracy. In that event divestiture would likewise 
be justified. United States v. Crescent Amusement Co. 
supra (323 US pp 189, 190, 89 L ed 171, 172, 65 S Ct. 
254). In that situation permission to acquire the inter¬ 
est of the independent would have the unlawful effect 
of permitting the defendants to complete their plan to 
eliminate him. 

Furthermore, if the joint ownership is an alliance with 
one who is or would be an operator but for the joint 
ownership, divorce should be decreed even though the 
affiliation was innocently acquired. For that joint own¬ 
ership would afford opportunity to perpetuate the ef¬ 
fects of the restraints of trade which the exhibitor- 
defendants have inflicted on the industry. 

The Supreme Court thus limited the alternatives which 
the trial court had originally made available to the defen¬ 
dants. It emphatically refused to permit a defendant to 
buy out the interest of a co-owner since that “would have 
the unlawful effect of permitting the defendants to com¬ 
plete their plan to eliminate ,, the independents, but in so 
doing it also affirmed the propriety of a sale either to a third 
party or to an independent co-owner, such as we have in this 
case. 

From this it becomes clear that the only illegality inher¬ 
ing in such joint-ownerships is either the continued partici¬ 
pation therein by the defendants or their termination by 
the defendants’ acquiring the interest of their independent 
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co-partners. A transfer of interest snch as is sought in this 
action is not only legal but is one of the only two alternative 
means of dissolution which will be sanctioned under the 
opinion of the Supreme Court. 

The legality of a sale to a co-owner by a defendant such 
as Warner Bros, is again clearly indicated by the consent 
decree between the Government and Paramount Pictures 
Inc., which was approved by and entered in the New York 
Court in March of 1949. Paragraph 9 (a) of Section III 
of such decree provides: 

Paramount or the New Theatre Company shall termi¬ 
nate the existing joint ownerships in each of said 
theatres by a sale or other outright transfer of the en¬ 
tire interest of Paramount or the New Theatre Com¬ 
pany therein either (i) to a co-owner or co-owners, or 
(ii) to a third person who is not a defendant herein 
and not owned or controlled by or affiliated with a de¬ 
fendant herein, except as otherwise provided in sub- 
paragraph (h) below. 

Plaintiffs in this case admittedly had no part in the un¬ 
lawful conspiracy which was found by the court to exist in 
the Paramount case. They are independent theatre opera¬ 
tors, operating a total of only four theatres in the District 
of Columbia. They started to build a fifth on MacArthur 
Boulevard and ran into difficulty because of the attempt by 
the Warner defendants to keep them from doing so. They 
are the very type of independent exhibitor that the entire 
Paramount decree was designed to protect. If they are pre¬ 
vented from enforcing their contractual obligations because 
of the illegal conduct of their co-owner, the Warner defen¬ 
dants in the Paramount case will have obtained collateral 
benefits from their unlawful conduct which, in their wildest 
dreams, they could not have anticipated. They will indeed 
have succeeded in completing their plan to eliminate the 
competition of an independent competitor. 
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m. 

Enforcement of the Contract Provisions Giving K-B the 
Bight of First Refusal on the MacArthur Theatre Will 
Effectuate the New York Decree and Thus Aid, Rather 
Than Impede, Enforcement of the Sherman Act. 

The doctrine that the courts will not aid in the enforce¬ 
ment of contracts tainted with illegality is no absolute shib¬ 
boleth, and is not invoked where enforcing the contract will 
aid in making effective the very public policy which the stat¬ 
ute was designed to achieve. Thus, in A. C. Frost & Co. v. 
Couer D'Alene Mines Corp., 312 U. S. 38, 85 L. ed. 500, 61 
S. Ct. 414, the seller of certain securities sought to defend 
an action for breach of contract on the ground that the se¬ 
curities had not been registered in accordance with the pro¬ 
visions of the Securities Act of 1933. This defense was 
sustained by the state courts. Holding that such a ruling 
would thwart the very purpose of the law and cause injury 
to the investing public for whose protection the statute was 
passed, Mr. Justice McReynolds said, on behalf of a unani¬ 
mous court (at p. 44): 

The rule that contracts in contravention of public pol¬ 
icy are not enforceable came under discussion in Steele 
v. Drummond, 275 U.S. 199, 72 L. ed. 238, 48 S. Ct. 53 
and Twin City Pipe Line Co. v. Harding Glass Co., 283 
U.S. 353, 356, 357, 75 L. ed. 1112, 1115, 1116, 51 S. Ct. 
476, 83 A.L.R. 1168. In the latter the opinion declares, 
the principle “should be applied with caution and only 
in cases plainly within the reasons on which that doc¬ 
trine rests. It is only because of the dominant public 
interest that one who, like respondent, has had the ben¬ 
efit of performance by the other party will be per¬ 
mitted to avoid his own promise.” 

The protean basis underlying this doctrine has often 
been stated thus—No one can lawfully do that which 
tends to injure the public or is detrimental to the pub¬ 
lic good. If it definitely appears that enforcement of a 
contract will not be followed by injurious results, gen¬ 
erally, at least, what the parties have agreed to ought 
not to be struck down. 


28 


Kimen v. Atlas Exch. Bank, 295 U. S. 215, 79 L. ed. 
1398, 55 S. Ct. 677 and Deitrick v. Greaney, 309 U. S. 
190,84 L. ed. 694,60 S. Ct. 480, pointed out that whether 
a contract shall be enforced required consideration of 
the broad purposes of relevant statutes and the prob¬ 
able effect upon this. In both causes the end which 
Congress intended to accomplish was treated as the 
controlling factor. 

The major purpose of the decree in the Paramount case 
was to protect small independent exhibitors like the plain¬ 
tiffs. They were the ones against whom the court found 
that the conspiracy was directed; and they were the prin¬ 
cipal victims of such conspiracy. In such a situation, the 
language of the court in Ring v. Spina , 2 Cir., 148 F. (2d) 
647, 653, is peculiarly apposite: 

Where the parties stand actually and truly in pari de¬ 
licto, the law should leave them where it finds them. 
Northwestern Oil Company v(. Soconoy-Vacuum Oil 
Company, 7 Cir., 138 F. (2d) 967, 971, certiorari denied 
321 U. S. 792, 64 S. Ct. 790, 88 L. ed. 1081. But here, 
even without a showing of economic coercion * * *, 
plaintiff is precisely the type of individual whom the 
Sherman Act seeks to protect from combinations fash¬ 
ioned by others and offered to such individual as the 
only feasible method by which he may do business. Con¬ 
siderations of public policy demand court intervention 
in behalf of such a person, even if technically he could 
be considered in pari delicto. • • • Any other conclu¬ 
sion would mean that for many, perhaps most, victims 
of restraint of trade, private remedies under the Sher¬ 
man Act would be illusory, if not quite non-existent. 

It would be anomalous, to say the least, if under the Par¬ 
amount decision an independent co-owner were permitted 
to buy out the interest of a defendant in a jointly-owned 
theatre but at the same time was prevented from enforcing 
a contract of purchase under the doctrine of illegality ap¬ 
plied by the court below. Such a result becomes even more 
strange when it is realized that the necessity for divestiture 
stems entirely from the misconduct of the major defendants 
over whom plaintiffs had absolutely no control. Plaintiffs 
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are prevented from enforcing their contracts with the de¬ 
fendant because, and only because, the defendant and its 
affiliated companies entered into a nationwide conspiracy 
for the purpose of injuring plaintiffs and other like-situ¬ 
ated independent exhibitors. If such a ruling is allowed to 
stand, the wrong-doer really benefits from his own wrong. 

Under the decisions in the Connolly and Bruce’s Juices 
cases referred to above, Warners are permitted to enforce 
their contracts despite their active participation in a com¬ 
bination and conspiracy in restraint of trade. Yet, under 
the decision of the court below, an innocent co-owner is pre¬ 
vented from enforcing a contract with Warners on the 
theory of pari delicto. Thus Warners benefit both ways; 
and the indirect benefits of participating in a conspiracy in 
restraint of trade become almost as valuable as the direct 
benefits. Such a result is neither sound public policy nor 
good law. 

IV. 

At the Time the Contracts of January 1946 Were Executed 
Plaintiffs Had No Knowledge of the Illegal Conduct of 
the Defendants Which Resulted in the Decree of Dives¬ 
titure. 

When the agreements of January 3, 1946 were executed, 
there had been no judicial determination that the major de¬ 
fendants could not properly participate in joint ownerships 
of theatres. There was certainly no way for plaintiffs to 
know that the courts would find that defendants had par¬ 
ticipated in a nationwide conspiracy so far reaching that 
they would be required to dispose of their interests in 
jointly-owned theatres. Indeed, the entire question in¬ 
volved so much of novelty and complexity that in writing 
the decree of the New York court as capable and experi¬ 
enced a jurist as Judge Augustus Hand was unable fully to 
anticipate the drastic action which the Supreme Court would 
feel was appropriate in dealing with the joint ownerships 
of the major defendants. While ignorance of the law is no 
excuse for its violation, here plaintiffs would not only have 
had to anticipate the law as it was eventually enunciated 
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but also to know and appraise the voluminous facts on which 
the ultimate decision was based. As was well said by the 
court in Metallic Bed Mfg. Co. v. Dobbs, 253 N. Y. 313,171 
N. E. 75, 68 A. L. R. 1376, 1378: 

It is urged that the tenant is presumed to know the law 
applicable to the facts, and that therefore it can not 
rely on the guaranty as to the law applicable to the use 
of the building. No presumption exists that all men 
know the law. The maxim ** a man is presumed to know 
the law,” is a trite, sententious saying “by no means 
universally true.” 

At the time the first MacArthur controversy was settled 
in January 1946, all that the plaintiffs knew was that a case 
had been tried in New York in which the government 
charged that the defendants were guilty of violating the 
Sherman Act and sought to compel them to dispose of all of 
their theatre holdings. What the outcome of this case 
would be no one knew at that time. Whether or not the 
government would succeed in proving its case was likewise 
an open question. It was not possible to hold up consum¬ 
mation of the settlement until after the decision in the New 
York court, for otherwise the two theatres on MacArthur 
Boulevard might have been completed and the damage done. 
Faced with this situation, the parties took the only practical 
course that was open to them. They entered into their joint 
venture and included a provision in the contract setting 
forth the rights of the parties in the event either of them 
had to sell. Why such a provision should be contrary to 
public policy, particularly as to the innocent party, is diffi¬ 
cult to see. 

V. 

The Provisions Relating to the Rights of the Parties in the 
Event of a Sale Are, in Any Event, Separable from the 
Rest of the Contract. 

Even if it be held that the agreement between Stanley and 
K-B for joint ownership of the MacArthur Theatre was per 
se in restraint of trade and therefore illegal, it is submitted 
that the provision giving plaintiffs the option of first re- 
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fusal is separable and enforceable. Under the consent de¬ 
cree of December 21, 1948, as clarified on March 15, 1949, 
Stanley is required to dispose of its interest in the Mac- 
Arthnr Theatre within one year. An agreement between 
Stanley and K-B made subsequent to the date of the decree 
whereby Stanley agreed to sell its interest in the MacArthur 
Theatre to K-B at book value plus a stated percentage of 
average annual earnings, would certainly be enforceable. 
Such an agreement would be in furtherance of the require¬ 
ments of the decree and entirely separate and distinct from 
any prior illegal conduct. Why should such an agreement 
be any less enforceable merely because it was executed be¬ 
fore, rather than after, the decision as to illegality was 
handed down by the court? Even though an enterprise is 
illegal, an agreement for its liquidation is both separable 
and enforceable. 

The rule with respect to agreements in violation of 
statute has been declared to be that if any part of an 
agreement is valid, it will avail pro tanto, though 
another part of it may be prohibited by statute, pro¬ 
vided the statute does not, either expressly or by nec¬ 
essary implication, render the whole void and provided 
the sound part can be separated from the unsound and 
enforced without injustice to the defendant. 12 Am . 
Jur. Contracts, §220* 

To the same effect see Watkins v. Hudson Coal Co., D.C., 
Penn. 54 F. Supp. 953, 958. 

For the several reasons set forth above, it is respectfully 
submitted that the District Court erred in dismissing the 
complaint on the theory of the inherent illegality of the 
agreements. 

* In a similar case, Mr. Justice Holmes, using the following lan¬ 
guage, brushed aside the contention that the fact that the contract 
sued upon contained elements repugnant to the anti-trust laws was 
sufficient to invalidate the whole and defeat recovery: “It only re¬ 
mains to say a word as to the agreement to maintain rates. This is 
a covenant by the purchaser, the plaintiff in error. It is not declared 
to enter into the consideration of the sale. If necessary, ,ioe should 
be astute to avoid allowing a party to escape from his jxtst and sub¬ 
stantially legal undertaking on such ground .” Cincinnati, P. B. S. & 
P. Packet Company v. Bay, 200 U. S. 179, 185, 50 L. ed. 528, 26 S. Ct. 
208. 
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The Motions for Summary Judgment Should Be Granted. 

In denying the motions for summary judgment, the Dis¬ 
trict Court relied solely on the illegality theory, and did 
not consider the motions on their merits. Nevertheless, 
since this is an equity case, and the motions present only 
issues of law, it is appropriate for this Court to render 
final judgment without remanding the case. The rule is 
that a “reviewing court will, if possible, dispose finally of 
an equity suit upon the record on appeal and not remand 
it for further trial in the District Court.’ ’ Union Central 
Life Ins. Co. v. Imsland, 8 Cir., 91 F. (2d) 365, 368; Denver 
v. Denver Union Water Co., 246 U. S. 178,182; 62 L. ed. 649, 
38 S. Ct. 278; See also Green v. Obergfell , 72 App. D. C. 
298; 121 F. (2d) 46, 55. 

We turn, therefore, to a consideration of the merits of the 
motions for summary judgment. 

(a) With respect to the Mac Arthur Theatre. 

The complaint in the present case was filed on June 17, 
1948, barely six weeks after the Supreme Court decision 
in the Paramount case. On August 16,1948, Stanley moved 
to dismiss on the ground that there was no final “judg¬ 
ment” requiring Warner Bros, to dispose of its interest in 
the MacArthur Theatre (App. p. 30). K-B then filed a 
motion for summary judgment with supporting affidavits. 
Stanley filed opposing affidavits, again claiming that the 
case was not ripe for relief because there was no final judg¬ 
ment in the New York case, and that the plaintiffs’ rights 
of first refusal were intended to accrue only when a “final 
decree” was entered (App. p. 71). 

After the motion was argued a consent decree was entered 
in the New York equity case on December 21,1948, clarified 
by supplemental decree of March 15, 1949, requiring that 
Warner Bros, divest themselves of their interest in The 
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MacArthur Corporation either “by sale of stock or dissolu¬ 
tion of the corporation’ 7 (App. p. 159), and of its interest 
in the lease by a “sale, termination or cancellation thereof.” 
(App. p. 162). 

Approximately 30 days after the entry of the decree of 
March 15, 1949, Stanley filed an answer to this action set¬ 
ting forth the entry of the two decrees in the New York 
equity case referred to above and on the basis thereof 
asked the court to order a dissolution of the joint venture 
and the disposition of the assets of the parties. Thus, we 
have a situation where both parties seek a dissolution of 
the existing joint venture and the only question left for 
decision is the basis on which such dissolution shall take 
place. That, we submit, is purely a question of law to be 
determined from the agreement of the parties as set forth 
in their written contracts. 

In view of the entry of the consent decrees in the New 
York litigation, defendant obviously can no longer rely on 
the argument that there is no final judgment requiring 
Stanley to divest itself of its interests in the MacArthur 
Theatre. Under these circumstances plaintiffs are clearly 
entitled to acquire Stanley’s stock in The MacArthur Cor¬ 
poration at book value, in accordance with paragraph 1 of 
the agreement of January 3, 1946 (App. p. 21), and to ac¬ 
quire the leasehold interests in accordance with the for¬ 
mula set forth in paragraph 14 of the operating agreement 
of January 8, 1946 between Stanley and The MacArthur 
Corporation (App. p. 82). 

On what grounds, then, can Stanley still balk at granting 
to K-B its rights of refusal under the January 3, 1946 and 
January 8, 1946 agreements? The only theory advanced 
below was the fantastic argument that the New York Con¬ 
sent Decree was intended to destroy K-B’s rights of first 
refusal by permitting Stanley to “elect” to divest itself of 
its interests either by selling to K-B in accordance with its 
contracts or by repudiating its contracts and unilaterally 
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compelling a dissolution of the corporation and a sale of 
the theatre and leasehold to third parties.* 

It is obvious, of course, that the New York Decree was 
not intended to give Stanley any such election. Its plain 
meaning is simply that Warner Bros, are to divest them¬ 
selves of their interests either by dissolution or sale of 
their interest, depending upon which of these procedures 
is legally available under the terms of the contractual ar¬ 
rangements existing with its respective partners. 

Furthermore, it should be remembered that plaintiffs 
are not now and never have been parties to the New York 
proceedings. Hence the New York decree could not legally 
have the effect (if that were its intention) of giving Stan¬ 
ley the right to divest its theatre holdings by ignoring the 
contract provisions giving plaintiffs the options to acquire 
Stanley’s interests in the theatre. Any such construction 
of the New York decree would be a plain deprivation of 
plaintiffs’ property without due process of law. As the 
Supreme Court said in Iron Cliffs Co. v.- Negaunee Iron 
Co., 197 U. S. 463, 471, 49 L. ed. 836, 25 S. Ct. 474: 

It is fundamental that no person can be deprived of 
property rights by any decree in a case wherein he is 
not a party. 

See also 31 Am. Jur. Judgments § 411; 12 Am. Jur. Con¬ 
stitutional Law § 607. This principle is a fortiori appli¬ 
cable to a consent decree. 

There can, of course, be no doubt as to the validity of 
the options, both as to the leasehold and as to the stock in 
the MacArthur Theatre. The authorities are collected and 
thus summarized in 160 A.L.B. 523: 

A provision in a partnership agreement giving one 
partner an option to buy out the other, upon certain 
contingencies or upon specified notice, although giving 


• Of course, under Delaware law, Warner Bros, cannot unilaterally 
dissolve the MacArthur Theatre. Consent must be given “by a ma¬ 
jority in interest of the stockholders.” General Corporation Law of 
DeL, Art. 1, Ch. 65, Sec. 39. 
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one an advantage the other does not have, has been 
considered valid and enforceable under the conditions 
contemplated if accepted in accordance therewith, in 
the same manner as other option contracts. 

The validity of such an option as between corporate 
stockholders has been explicitly approved in Delaware, 
where The MacArthur Corporation was incorporated.* 

It is clear, therefore, that the options constituted valid 
and binding contract rights in the plaintiffs. The New 
York consent decree, as already explained, could not lessen 
these rights as against the plaintiffs who were not parties 
to the proceeding. It is equally clear that Stanley cannot 
by its own “election” to dissolve the partnership nullify 
the options given by contract to the plaintiffs. 

Practically this very situation was involved in the recent 
case of Eagan v. Dundore, 185 Md. 86, 43 A. (2d) 181, 160 
A.L.R. 517. In that case a partnership agreement gave 
one partner “the right and option to purchase” the other 
partner’s share “for a sum not exceeding the book value” 
thereof. The other partner attempted to nullify this op¬ 
tion by unilaterally dissolving the partnership. In holding 
that the first partner was entitled to a decree of specific 
performance the court disposed of the contention that the 
option could not be exercised because of the notice of dis¬ 
solution in the following words, 160 A.L.R. at 521: 

To hold that the option of appellee expired immedi¬ 
ately upon notice of the dissolution by the appellant 
is to hold that the parties intended such an option to 
be worthless, because by so holding at any moment 
after the agreement was executed the appellant could 
have nullified appellee’s right to purchase merely by 
giving notice of dissolution. 

• Lawson v. Household Finance Corp., 17 Del. Ch. 1, 147 A. 312. The 
Delaware rule follows the weight of authority as thus stated in Doss 
v. Tingling, 95 Ind. App. 494, 172 N. E. 801, 803: “The weight of 
authority is to the effect that a corporate by-law which requires the 
owner of the stock to give the other stockholders of the corporation, 
or the corporators, in case the corporation is empowered to purchase 
its own stock, an option to purchase the same at an agreed price or 
the then existing book value before offering the stock to an outsider 
is a valid and reasonable restriction binding upon the stockholders.** 
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We submit that the foregoing language of the Maryland 
Court of Appeals is equally applicable to the option in the 
case at bar and that to permit unilateral dissolution of the 
partnership arrangement would be equivalent to a holding 
“that the parties intended such an option to be worthless.” 

We submit, therefore, that plaintiffs are entitled to a 
summary judgment for the specific performance by Stan¬ 
ley of the provision for “rights of refusal” of the Agree¬ 
ments of January 3 and 8,1946. Defendant explicitly con¬ 
cedes that these provisions were intended to cover the con¬ 
tingency of a final decree of divestiture being entered in 
the Paramount case. Paragraph 16 of its Answer reads 
(App. p. 152): 

the provisions for ‘rights of refusal’ on the stock of 
the MacArthur Corporation, contained in Paragraph 1 
thereof, were intended to take care of the normal con¬ 
tingencies for which such provisions are commonly in¬ 
cluded in closely-held business ventures * • * and fur¬ 
ther to take care of the contingency that some final 
decree might be entered in the future in U. S. v. Para¬ 
mount, et aX., which would specifically direct the defen¬ 
dant to dispose of its stock in the MacArthur Corpo¬ 
ration. 

Such decree has now been entered and defendant has no 
further excuse for attempting to repudiate its express con¬ 
tractual undertakings. 

The other two supposed defenses of Stanley are wholly 
unsubstantial as a matter of law. 

It is argued that it would impose “a penalty or forfeit¬ 
ure” if the court specifically enforced against Stanley the 
first refusal rights which were voluntarily agreed upon by 
Stanley in the contracts of January 3 and January 8,1946. 
The doctrine that enforcement of an agreement voluntarily 
made constitutes the imposition of a penalty or forfeiture 
is a novel one, to say the least. Under such a theory, 
repudiation of a contract could always be justified when¬ 
ever a change in circumstances made compliance unprofit¬ 
able. 
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The other defense, i.e., that plaintiffs cannot recover be¬ 
cause “they are not willing to do equity” is equally with¬ 
out merit. All that plaintiffs seek is the specific perform¬ 
ance of Stanley’s contracts to convey its interests to plain¬ 
tiffs upon such terms as plaintiffs are entitled to under the 
provisions of its contracts and the applicable doctrines of 
a court of equity. 

It is apparent, therefore, that Stanley does not have any 
bona fide defense. Stanley’s counsel have exercised a 
great deal of ingenuity to make it appear that there is a 
factual issue in the case which will require a trial on the 
merits. Despite the voluminous affidavits and briefs that 
have been filed since this litigation began, it is clear that 
the only questions to be decided relate to the meaning of 
the contracts between the parties. That presents purely 
a question of law. The contract provisions set forth at the 
beginning of this memorandum are plain and unambigu¬ 
ous. The case is ripe for decision on plaintiff’s motion for 
summary judgment. 

(b) With respect to the Second Theatre. 

With respect to the second theatre, the District Court 
gave as an alternative reason for dismissing the complaint 
its interpretation of the tripartite contract as giving K-B 
“with reference to the site # * * no rights except those it 
might exercise in connection with Stanley and, since Stan¬ 
ley cannot function, then any exercise of right on the part 
of K-B would be invalid under the terms of the instrument 
—which in addition is purely executory.” (App. p. 173) 

We submit that the contract is perfectly plain in giving 
K-B in all respects the right to act “independently” of 
Stanley. Section 5 of the Kass agreement provides that 
if Stanley should be prevented from taking or participat¬ 
ing in the taking of a lease on the second theatre —* 1 then 
K-B shall have the power and privilege, independently , to 
exercise the right herein granted jointly to Stanley and 
K-B.” (App. p. 17). 
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What are the detailed powers and privileges making np 
the right “granted jointly to Stanley and K-B”? 

As set forth in paragraph 3 of that agreement (App. p. 
17) they are as follows: 

(1) “Stanley and K-B agree that • • • they shall 
designate a site • • # ” 

(2) Upon snch site Kass agrees to build a theatre 
“in accordance with plans and specifications to be pre¬ 
pared and approved by Stanley and K-B.” 

(3) Kass also agrees to enter into a lease “with 
Stanley or with Stanley and K-B , jointly and sever¬ 
ally, as determined by Kass.” 

(4) In lieu of Kass acquiring a site, “Stanley and 

K-B shall have the right # * to convey to Kass” a 

site selected by them “to provide Kass with plans and 
specifications” in which case Kass “shall pay to Stan¬ 
ley and K-B the price” thereof and “to reimburse 
them” for the cost of the plans and specifications. 

(5) Upon such conveyance, Kass “agrees to enter 
into a lease • # • with Stanley or at Kass’ option, with 
Stanley and K-B jointly and severally.” 

Likewise, the second WHEREAS clause of the agreement 
(App. pp. 14,15) uses exactly the same language in describ¬ 
ing the leasing and designation of the site: 

“WHEREAS, the parties hereto desire to * * * pro¬ 
vide for the erection of a new theatre by Kass, which 
Kass is to lease to Stanley or to both of the parties of 
the second part upon a site in the metropolitan area 
of Washington, D. C., to be selected by Stanley or both 
of the parties of the second part and to be acquired 
by Kass or to be conveyed to Blass by Stanley or both 
of the parties of the second part.” 

From the foregoing it is apparent that exactly the same 
form of language was used to create the several rights 
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given jointly to K-B and Stanley. What then must para¬ 
graph 5 mean when it provides that “if Stanley shall be 
prevented from taking or participating in the taking of a 
lease • • * then K-B shall have the power and privilege, 
independently, to exercise the rights herein granted jointly 
to Stanley and K-B”? Obviously, it can only mean that 
K-B “independently” may exercise all the joint powers 
and privileges enumerated in paragraph 3 and in the sec¬ 
ond WHEREAS clause, including the right to designate 
the site on which the lease is to be given. 

If the parties had intended giving Stanley the veto power 
of rejecting a particular site or refusing to approve any 
site whatsoever, so drastic a power would certainly have 
been expressed. The contract being unambiguous, there is 
neither need nor excuse for resorting to parole evidence to 
vary its plain meaning. 

Nor is there any merit to the argument that the plain¬ 
tiffs * contract rights concerning the second theatre could 
be exercised only if Stanley was prevented from acting by 
a “final” judgment. 

Here, the relevant provision in the Kass contract is on 
its face plain and unambiguous. It reads (App. p. 17): 

“If Stanley shall he prevented from taking or partici¬ 
pating in the taking of a lease on the theatre to be 
erected by Kass as aforesaid for reasons beyond its 
control, then K-B shall have the power and privilege, 
independently, to exercise the right herein granted 
jointly to Stanley and K-B.” 

The only real issue is whether on January 2, 1948, the 
day before the two year period expired, defendant was 
“prevented” from “taking” or “participating in the tak¬ 
ing” of a lease “for reasons beyond its control.” 

The decree of the Three-Judge Court in the Paramount 
case, which was entered on December 31,1946 and modified 
on February 3,1947, enjoined and restrained Warner Bros. 
Pictures and its affiliated companies from expanding their 
theatre holdings in any manner whatsoever. 70 F. Supp. 
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at 75. That provision of the decree was in full force and 
effect on January 2,1948. By its terms, it prevented Stan¬ 
ley from taking or participating in the taking of a lease 
on the theatre to be erected by Kass. 

The fact that the decree of the trial court in the Parcu- 

* 

mount case was pending on appeal to the Supreme Court 
did not suspend the operative effect of the injunction. The 
provision of the decree prohibiting expansion of theatre 
holdings had not been stayed pending appeal. In the re¬ 
cent case of U. S. v. United Mine Workers , 330 U. S. 258, 
91 L. ed. 884, 67 S. Ct. 677, the Supreme Court held that a 
party was subject to punishment for contempt for refusing 
to comply with a temporary restraining order whether or 
not such order was upheld on appeal. The court said, at 
p. 294: 

It is for the court of first instance to determine the 
question of the validity of the law, and until its deci¬ 
sion is reversed for error by orderly review, either by 
itself or by a higher court, its orders based on its de¬ 
cision are to be respected and disobedience of them is 
contempt of its lawful authority, to be punished. 
Violations of an order are punishable as criminal 
contempt even though the order is set aside on ap¬ 
peal. 

Thus, the very contingency covered by paragraph 5 of the 
three party agreement of January 3, 1946 had occurred, 
and K-B was entitled, at its option, to exercise the rights 
therein granted jointly to Stanley and K-B. 

The defendant’s final claim is that plaintiffs had no right 
to designate a site on January 2, 1948 (the day before the 
expiration of the two-year time limit under the Kass agree¬ 
ment) on the ground that Kass had made an oral agree¬ 
ment “to extend the time for such joint designation until 
a reasonable time after the Supreme Court disposed of the 
appeal.” 

It should be noted at the outset that plaintiffs did not 
take the defendant by surprise in insisting that they could 
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not and would not rely on a merely oral extension of time 
where so much was at stake. Kass, it should be remem¬ 
bered, had given a written notice to Warner Bros, that he 
would not give additional time. On November 24, 1947, 
Kass wrote to Payette of Warner Bros. (App. p. 116): 

“When I made this agreement I only wanted to give 
one year’s time, but as you know, it was on account of 
you personally that I made it for two years. Under 
these circumstances, I believe I am justified in refus¬ 
ing additional time.” 

It was in the light of this flat and unambiguous written re¬ 
fusal to an extension that plaintiffs insisted that any grant 
of extension should equally be in writing; that “aside from 
the problem of proving that an oral extension was actually 
granted, there was some question as to whether an exten¬ 
sion of time not in writing will be recognized by the 
courts,” and that with regard to the oral extension by 
Kass, “If he is serious about it, there is no reason why 
he should not be willing to so state in writing,” this being 
“the businesslike way to handle the matter, particularly 
in view of the very substantial amount of money involved.” 
(App. p. 60). 

It is perfectly clear that this alleged oral extension had 
no binding effect upon the plaintiffs. Aside from the Stat¬ 
ute of Frauds question,* plaintiffs were certainly within 
their rights in insisting that basic modification in a con¬ 
tract as important as this should not be left in the realm 
of oral uncertainties but should be reduced to writing. 

• The original Kass contract was clearly within the Statute of 
Frauds, since it involved the acquisition of land and the leasing of a 
building to be erected thereon for a term of 40 years. The authori¬ 
ties are divided as to how far such a contract can be orally amended 
without the amendment itself being within the Statute of Frauds. 
See annotations 17 A.L.R. 36, 29 A.L.R. 1097, 80 A.L.R. 543, and 118 
A.L.R. 1514. We have found no District of Columbia cases on the 
precise point. However, in Maryland an oral extension of time under 
a contract for the sale of real estate is apparently inoperative because 
of the Statute of Frauds. Walter v. Victor G. Bloede Company, 94 
Md. 80, 50 A. 433. See also Cook v. Bell, 8 Mich. 387; Abell v. Mun¬ 
son, 18 Mich. 306. 
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Since the extension was not so reduced to writing, it was 
plainly inoperative as to plaintiffs.* 

In any event, defendant obviously has no standing to 
claim any rights under its attempted designation of No¬ 
vember 23,1948. The District Court in U. S. v. Paramount, 
in its second opinion, dated July 25, 1949, held that there 
must be “a divorcement or separation of the business of 
the defendants as exhibitors of films from their business 
as producers and distributors;” and that both the defen¬ 
dants and any theatre-holding corporation resulting from 
such divorcement be enjoined “from acquiring a beneficial 
interest in any additional theatre” unless “the court shall 
first find that such acquisition will not unduly restrain com¬ 
petition in the exhibition of feature motion pictures.” 
Warner Bros., of course, has not obtained and obviously 
could not obtain any such finding in the Washington area. 
Hence even if the oral extension was valid, it is plain¬ 
tiffs’ designation rather than Stanley’s which alone can 
be effective. 


CONCLUSION. 

For the reasons set forth above, it is respectfully sub¬ 
mitted that the District Court erred in dismissing the com¬ 
plaint, sua sponte, and that there being no genuine issues 
of fact on any material issue, the case should be remanded 
with directions to enter a summary judgment for the plain¬ 
tiffs with respect to both the MacArthur Theatre and the 


• The applicable principles of law are thus stated in 20 Am. Jur., 
Contracts, § 405: “Those who have made a contract may always sup¬ 
plement it by another. However, no abrogation, change, modification, 
or substitution in a primary contract can be effected by the sole ac¬ 
tion of one of the parties to it. The consent of both is required to 
cancel, alter, or supplant a contract fairly made. The same meeting 
of minds is needed that was necessary to make the contract in the 
first place.” 
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IN THE 

United States Court of Appeals 

for the District of Columbia Circuit. 


No. 10398. 

FRED S. KOGOD and MAX BURKA, et al., Appellants, 

v. 

STANLEY COMPANY OF AMERICA, KASS REALTY 
COMPANY, INC., et al., Appellees. 


No. 10399. 

KASS REALTY COMPANY, INC., Appellant, 

v. 

FRED S. KOGOD and MAX BURKA, individually and as 
co-partners doing business as K-B AMUSEMENT 
COMPANY, STANLEY COMPANY OF AMERICA, 
Appellees. 


No. 10400. 

STANLEY COMPANY OF AMERICA, Appellant, 

v. 

FRED S. KOGOD and MAX BURKA, individually and as 
co-partners doing business as K-B AMUSEMENT 
COMPANY, Appellees. 

Appeal from the United States District Court for the 

District of Columbia. 


BRIEF OF INTERVENOR-APPELLANT 
KASS REALTY COMPANY, INC.—NO. 10399. 


JURISDICTIONAL STATEMENT. 

Fred S. Kogod and Max Burba, individually and as co¬ 
partners doing business as K-B Amusement Company, 
(K-B) brought this action in the court below against Stan¬ 
ley Company of America (Stanley) for a determination, 
inter alia, of the rights of the aforesaid parties to a so- 
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called “second” theatre to be constructed by Kass Realty 
Company, Inc. (Kass) under the provisions of an agree¬ 
ment between all of the parties hereto dated January 3, 
1946 (App. 14-19). Kass, invoking the Declaratory Judg¬ 
ment Act (Sec. 274(d) of the Judicial Code, as amended), 
28 U.S.C.A. Sec. 400, and Rules 24 and 57, F.R.C.P., and 
Title 11, Sec. 306, D.C. Code 1940, intervened by consent of 
the parties (App. 128-130). K-B had filed a motion for a 
summary judgment against Stanley (App. 31). Kass moved 
for summary and declaratory judgment against both K-B 
and Stanley (App. 149). Both of these motions were de¬ 
nied. The court, “sua sponte,” also dismissed the entire 
action, including the intervening petition (App. 172 and 
173). The appeal to this Court from the order of the trial 
court is authorized by Title 28, Secs. 1291 and 1294 of the 
U.S. Code. 


STATEMENT OF CASE. 

K-B is an “independent” motion picture theatre exhibi¬ 
tor; Stanley is a wholly owned subsidiary of Warner Bros. 
Pictures, Inc., and operates a chain of motion picture the¬ 
atres within and without the District of Columbia; Kass is 
an owner and developer of real estate. 

Prior to October, 1945, Kass had contracted to build for 
and lease to Stanley a theatre -on MacArthur Boulevard. 
This theatre was near the site of another theatre on Mac¬ 
Arthur Boulevard about to be built by K-B. In October, 
1945, K-B sued Warner Bros, and Kass to enjoin Kass’ 
building operation (App. 3). The litigation was compro¬ 
mised and settled by the execution of three agreements: 
One, dated January 3,1946, was between K-B, Stanley and 
Kass (App. 14-19), and is the agreement involved in the 
Kass intervening petition herein; and the other two agree¬ 
ments, dated January 8,1946, were between K-B and Stan¬ 
ley only (App. 19 and 33). 

Under the agreement of January 3, 1946, K-B and Stan¬ 
ley (a) purchased from Kass, and cancelled, Kass’ lease 
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to Stanley for the theatre which Kass was building on 
MacArthur Boulevard and (b) purchased said theatre site 
from Kass (App. 15). This agreement further provided: 
(a) that within two years from the date of the agreement 
Stanley and K-B together were to designate a site upon 
which Kass was to build a “second” theatre; (b) that Kass 
was to lease said theatre to Stanley or to Stanley and K-B 
jointly, as determined by Kass, upon the terms set forth in 
the form of lease annexed to the agreement; (c) that if 
Stanley and K-B should fail or refuse to designate a site 
as aforesaid, Stanley and K-B, jointly and severally, obli¬ 
gated themselves to pay Kass as “liquidated and stipu¬ 
lated damages and as compromise settlement of the loss or 
damage suffered by Kass, and not as a penalty, the sum of 
$100,000,” payable in twenty equal installments of $5,000 
each (App. 17); and (d) that “if Stanley shall be prevented 
from taking or participating in the taking of a lease on the 
theatre to be erected by Kass as aforesaid for reasons be¬ 
yond its control, then K-B shall have the power and privi¬ 
lege, individually, to exercise the rights herein given jointly 
to Stanley and K-B”; and (e) that, if the lease to the “sec¬ 
ond” theatre was given by Kass to K-B only, Stanley 
agreed to deposit $50,000 as security for the performance 
by K-B of said lease (App. 17, 18). 

Stanley and K-B (jointly) never designated a theatre 
site. On January 2,1948 K-B alone undertook to designate 
a site owned by Kass at Oeorgia Avenue and Shepherd 
Street, N. IV., Washington, D. C. (App. 28). Stanley re¬ 
pudiated the selection of that site by K-B (App. 64). 

In June 1948 K-B instituted the present action against 
Stanley (App. 2). 

In November 1948 Stanley alone undertook to designate 
a site owned by Kass at New Hampshire Avenue and Ethan 
Allan Avenue (App. 139). K-B never acquiesced in this 
designation (App. 144). 

In January 1949 Kass was permitted to intervene in said 
K-B action (App. 129, 130). After answers to the inter- 
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veiling petition were filed, Kass filed its motion for sum¬ 
mary and declaratory judgment (App. 149). 

Before the decision in United States v. Paramount Pic¬ 
tures, Inc., et al., (Warner Bros.) 334 U.S. 131, 92 L.ed. 
1260, a statutory three-judge federal court in New York 
had enjoined Warner Bros. (Stanley) from expanding its 
theatre holdings, and on December 21, 1948 entered a con¬ 
sent decree directing the Warner defendants to “divest 
themselves of all their interests” in the MacArthur Cor¬ 
poration within one year (App. 158-160), and on March 15, 
1949 entered a further consent decree defining “their in¬ 
terests” to include, “in addition to Warner’s interest in 
the MacArthur Corporation, all of Warner’s interest in the 
MacArthur Theatre described in the three agreements made 
January 2 (sic, January 3), 1946, January 8,1946 and Jan¬ 
uary 8, 1946, respectively,” and further directing such di¬ 
vestiture “by a sale, termination or cancellation of such 
agreements and interest in the lease” (App. 161,162). 

On June 29,1949, the trial court herein filed a memoran¬ 
dum (App. 172) denying all of said motions for summary 
judgment, and “sun sponte” dismissed the entire original 
action of plaintiffs, the intervening petition of Kass and 
the counterclaim of Stanley (App. 173). Each of the par¬ 
ties to the action has prosecuted a separate appeal from the 
order entered below. This Court, on September 6,1949, or¬ 
dered a consolidation of the appeals for the purpose of fil¬ 
ing briefs and for argument. 

STATEMENT OF POINTS. 

1. The court erred in dismissing Kass’ intervening peti¬ 
tion. 

2. The court erred in denying Kass’ motion for sum¬ 
mary and declaratory judgment, and in failing to award 
Kass a money judgment against both the plaintiffs and the 
defendant for liquidated damages as provided in the agree¬ 
ment of January 3,1946. 
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SUMMARY OF ARGUMENT. 

I. 

A. The monopolistic conduct of Stanley (through War¬ 
ner Bros.) did not invalidate the agreement of January 3, 
1946, nor the rights vested in Kass thereunder. Insofar as 
Kass was concerned, that agreement was valid when made, 
was not “intrinsically illegal,” was enforceable without 
violation of law, and was not “purely executory” but had 
been partly performed. 

B. There was nothing before the trial court tending to 
connect Kass with any of the alleged illegal acts of Warner 
Bros. Pictures, Inc., nor was Kass a party to the litigation 
before the statutory federal court in New York. 

C. The penalty inflicted upon Kass by the dismissal of 
its intervening petition was not prescribed by law. 

II. 

A. As the agreement of January 3, 1946 was legal, clear 
and unambiguous, and as there was no genuine issue as to 
any material facts in the litigation before the trial court 
respecting the same, Kass was entitled to a summary judg¬ 
ment. 

B. As Kass’ motion for a declaratory judgment was 
timely and the granting thereof would have effectively ter¬ 
minated the controversy between the parties to the litiga¬ 
tion below, particularly insofar as the same related to their 
rights, privileges, duties, liabilities and obligations under 
the agreement of January 3, 1946, Kass’ motion for a de¬ 
claratory judgment was appropriate and should have been 
granted. 

ARGUMENT. 

The court erred in dismissing Kass’ intervening petition. 

The issue here is, to what extent, if any, did the monop¬ 
olistic conduct of Stanley (through Warner Bros.) affect 
Kass’ rights under the agreement of January 3,1946. 
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Kass was a real estate owner and developer seeking a 
reliable tenant. K-B was an “independent” motion pic¬ 
ture exhibitor. There was no evidence before the trial 
court that either of these parties was a party to any of the 
alleged illegal acts of Warner Bros. (Stanley). The' agree¬ 
ment of January 3, 1946 was the result of a compromise 
settlement between the parties hereto, and provided that 
in consideration of Kass’ conveying to the nominee of K-B 
and Stanley a valuable theatre site, stopping work on the 
erection of a theatre thereon, and cancelling a valuable lease 
thereto, Kass was to receive $60,000 in cash, and K-B and 
Stanley, or Stanley alone, was to enter into a long term 
lease with Kass for a “second” theatre to be erected by 
Kass; or, in lieu of entering into said lease, to pay Kass 
the sum of $100,000 as liquidated damages. Said agree¬ 
ment was a transaction made by Kass in the ordinary 
course of business and was not “intrinsically illegal.” 

Bruce’s Juices v. American Can Co., 330 U.S. 743, 91 
L.ed. 1219. 

The legality of transactions similar to the one at bar has 
been repeatedly recognized. 

Connolly v. Union Sewer Pipe Company, 184 U.S. 
540, 46 L.ed. 678. 

Small Co. v. Lamborn & Co., 267 U.S. 248, 251, 252; 
69 L.ed. 597, 599, 600. 

Hanover National Bank v. First National Bank, 109 
Fed. 421, 425. 

Standard Oil Co. v. Markham, 61 F. Supp. 813. 

Restatement of the Law —Contracts, Sec. 519. 

In his memorandum (App. 172), the trial judge cited the 
case of Continental Wall Paper Co. v. Voight & Sons, 212 
U.S. 227, 53 L.ed. 486. There is no similarity between the 
present case and the Continental case, where the Supreme 
Court adjudged “in view of the peculiar character of the 
case” and upon admitted facts, that Continental was an 
illegal combination whose contract with Voight, if enforced, 


7 


would aid both plaintiff and defendant in that illegal com¬ 
bination (212 U.S. 227, at pp. 266, 267). However, the Su¬ 
preme Court reaffirmed the principles of the Connolly case, 
supra, and distinguished it upon the facts. In the Conti¬ 
nental case the plaintiff sought to obtain a money judgment 
against the defendant in the prosecution of the so-called 
monopolistic contract and practices of both parties. In the 
case at bar Kass is seeking to obtain relief from Stanley, 
the only “monopolistic” party to the transaction. 

Bruce’s Juices v. American Can Co., 330 U.S. 743, 
755, 91 L.ed. 1219, 1227-8. 

Sinclair Refining Co. v. Wilson Gas & Oil Co., 52 F. 
(2d) 974. 

It is respectfully submitted that in the case at bar no 
monopolistic practices of Warner Bros. (Stanley) would 
be aided by the performance of the agreement of January 
3, 1946, as Stanley is definitely controlled (a) by the prin¬ 
cipal and consent decrees of the statutory federal court in 
New York, (b) by the divestitures ordered by that court, 
(c) by the power of that court adequately to protect against 
future violation by Stanley of the anti-trust laws, and fin¬ 
ally (d) by the performance by Stanley of its obligations 
under the agreement of January 3, 1946, (1) through the 
payment of the liquidated damages required by said agree¬ 
ment or (2) through the deposit of the security required by 
said agreement if a lease must be given by Kass to K-B. 
The validity and legality of said agreement was recognized, 
either expressly or by implication, when the statutory fed¬ 
eral court directed the Warner defendants to divest them¬ 
selves of “all of Warner’s interest in the MacArthur The¬ 
atre described in the three agreements of January 2, 1946, 
January 8, 1946 and January 8, 1946, respectively, * * •” 
(App. 161). 

Standard Oil Co. v. Markham, supra. 

The trial court dismissed everyone out of court “sua 
sponte.” The very able counsel for the plaintiffs and the 
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defendant did not plead or even suggest that the decision 
in the Paramount case rendered the several agreements 
before the trial judge illegal, and no evidence, was adduced 
to support the court’s conclusion. Stanley had acquired 
benefits, in consideration of which it had assumed burdens 
under the three agreements. When it obtained those bene¬ 
fits, it was obligated to satisfy those burdens. And one of 
those burdens was to pay Kass $100,000, severally or jointly 
with K-B, if no proper designation of a site was made as 
required by the agreement of January 3,1946. An alterna¬ 
tive burden was to deposit $50,000 as security for rent if 
the “second” theatre were built and Kass elected to lease 
it to K-B. 

Neither Kass nor K-B was before the statutory federal 
court and therefore that court could not adjudicate away 
their rights; yet the trial judge, in his memorandum (App. 
173 R. p. 225) says: 

“All of the parties in this case it appears to me are 
hoist with their own petard. This leaves the matter in 
this posture. The motions for summary judgment as 
stated are denied, Stanley is left to comply with the 
terms of the New York decree, and the complaint and 
counterclaim are dismissed by the Court sun sponte.” 

The trial court did not indicate how Stanley should com¬ 
ply “with the terms of the New York decree,” or with 
which “New York decree,” nor did it settle the rights, priv¬ 
ileges, duties, liabilities and obligations of any of the par¬ 
ties to any of the agreements, as it was required to do by 
the Declaratory Judgment Act (Sec. 274(d) of the Judicial 
Code, as amended, 28 U.S.C.A. Sec. 400), and as it was re¬ 
quested to do under Kass’ intervening petition and motion. 

Furthermore, the trial court was in error on the facts. 
The court’s memorandum stated that the agreement of 
January 3, 1946 “is purely executory” (App. 173 R. p. 
225); but, 

(a) The agreement had been partly performed. At the 
time of its execution, Stanley and K-B had paid Kass 
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$45,000 for the lease to the theatre then being built by Kass 
for Stanley, and also had paid Kass the further sum of 
$15,000 for the conveyance to the MacArthur Corporation 
of the land on which that theatre was being erected (App. 
15). 

(b) By its letter of January 2, 1948, K-B alone had at¬ 
tempted to designate the site of the “second’’ theatre (App. 
28). The trial court found as a fact that K-B could not do 
this and then held that Stanley was ‘ ‘ incapable of doing so 
either alone or in conjunction with Kogod by operation of 
law” (App. 173). Under the agreement there was nothing 
then to be done except for Stanley and K-B to pay to Kass 
$100,000 in equal annual installments of $5,000 over a pe¬ 
riod of twenty years, the first of said installments being due 
and payable within 30 days after the expiration of said two 
year period, to wit, February 2,1948 (App. <17). Kass’ mo¬ 
tion was filed in March, 1949, when two $5,000 payments 
were overdue and unpaid. 

(c) The two agreements of January 8,1946, between K-B 
and Stanley, implemented that of January 3, 1946. K-B 
and Stanley are working under them even now (App. 7, 
and 67, 68); in fact, the very object of the present action 
by K-B against Stanley is the termination of their business 
relationship with Stanley in view of the decision and de¬ 
crees in the Paramount case. The only “executory” obli¬ 
gation remaining to be performed is the payment of money 
by Stanley or K-B to each other, and by both of them to 
Kass. 

Therefore, the agreement of January 3, 1946, was not 
“purely executory.” 

Finally, by the dismissal of the intervening petition, the 
trial court erroneously imposed upon Kass, by depriving 
it of its contractual benefits, a penalty not prescribed in 
the anti-trust statutes or supported in law. 

D. R. Wilder Mfg. Co . v. Corn Products Ref. Co., 236 
U.S. 165,173-175, 59 L.ed. 520, 525, 526. 

Hanover Nat. Bank v. First Nat . Bank, supra. 
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The trial court, therefore, erred on the facts and on the 
law in dismissing the intervening petition. 

II. 

The trial court erred in denying Kass’ motion for summary 
and declaratory judgment. 

The issue here is, that on the record, the trial court should 
have granted Kass’ motion for a summary and declaratory 
judgment. This Court is, therefore, respectfully requested 
to reverse the order dismissing the intervening petition 
and also to direct the entry of judgment on Kass’ motion. 

Kass vras allowed to intervene in K-B’s action against 
Stanley, and filed its motion for a summary and declaratory 
judgment. The trial court not only denied the motion but, 
“sua sponte” dismissed the intervening petition. 

That the trial court erred in dismissing the intervening 
petition has been shown. Had the motion merely been over¬ 
ruled, Kass would not have been permitted to appeal from 
the court’s action but would have been entitled to a trial on 
the issues raised in the intervening petition. The dismissal, 
the motion and the whole record are now before this Court, 
and this Court has the power to direct that said motion be 
granted and that a judgment in favor of Kass be entered by 
the court below. 

District Title Ins. Co. v. United States , 83 U.S. App. 

D.C. 335, 338,169 F. (2d) 308. 

Kass’ motion was for a summary and declaratory judg¬ 
ment on the demands raised in its intervening petition 
(App. 149). 

At the time Kass’ motion was filed (March 29, 1949) the 
statutory federal court in New York had enjoined Warner 
Bros. (Stanley) from expanding its theatre holdings, ex¬ 
cept in certain instances not relevant here. Therefore 
Stanley could not, separately or jointly with K-B, designate 
a site for the “second” theatre, and Kass was entitled to 
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the liquidated damages as provided in paragraph 4 of its 
agreement of January 3,1946. 

But, K-B argued in the court below, if Stanley were pre¬ 
vented from taking or participating in the taking of a lease 
on the “second” theatre, K-B had the “power and privi¬ 
lege, independently to exercise the right herein (that is, in 
said agreement) granted jointly to Stanley and K-B.” But 
being given such ‘ ‘ power and privilege ’ * did not impose any 
obligation upon K-B to exercise Stanley’s rights, nor did 
such “power and privilege” extend to the designation of a 
site. It related only to the taking of a lease from Kass by 
K-B, with Stanley furnishing $50,000 as security for K-B’s 
performance of such lease. Since Stanley had not, jointly 
with K-B, made the required designation, and could not do 
so under the Paramount case, there remained only the pay¬ 
ment of the liquidated damages. This was sought by Kass’ 
motion. - 

The agreement of January 3,1946, is clear and unambig¬ 
uous in its terms, and there was no genuine issue as to any 
material fact. 

Delno v. Market St. Ry. Co., 124 F. (2d) 965. 

F.R.C.P., Rules 56 and 57. 

Kass’ motion for summary and declaratory judgment 
should, therefore, have been granted. 

CONCLUSION. 

For the foregoing reasons, Kass, intervenor, respect¬ 
fully urges that the trial court was in error and its judg¬ 
ment should be reversed; and that this Court should direct 
the trial court to enter judgment for Kass on its motion 
for summary and declaratory judgment. 

Louis Ottenberg, 

H. Max Ammerman, 
Investment Building, 
Washington, D. C. 

Attorneys for Intervenor-Appellant. 
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JURISDICTIONAL STATEMENT. 

The jurisdictional statements of K-B (K-B Brief, p. 1) 
and of Kass (Kass Brief, p. 1) are not contested. The Dis¬ 
trict Court had jurisdiction over Stanley’s counter-claim 
under Title 11, Section 306, D. C. Code 1940. This Court 
has jurisdiction to review the judgment of the District Court 
dismissing Stanley’s counter-claim under Title 17, Section 
101, D. C. Code 1940. Stanley’s counter-claim, which shows 
the existence of the jurisdiction, appears in the record (App. 
pp. 155-8). 

Stanley’s position in this Brief is tri-partite. 

As appellee in opposition to K-B’s appeal (No. 10398) 
Stanley urges the affirmance of the District Court judg¬ 
ment dismissing K-B’s complaint. 

As appellee in opposition to Kass’ appeal (No. 10399) 
Stanley urges the affirmance of the District Court judgment 
dismissing Kass’ intervening petition. 

As appellant in connection with Stanley’s counter-claim 
(No. 10400) Stanley urges the reversal of the District Court 
judgment dismissing Stanley’s counter-claim. 

Pursuant to motion filed by Stanley, this Court, on Sept¬ 
ember 6,1949, entered an order reading as follows: 

“On consideration of the motion of Stanley Company 
of America to consolidate the above-entitled cases and 
for leave to file a single brief therein, on the ground 
that the three appeals deal generally with the same 
matters and involve common questions of law and fact, 
and it appearing that counsel for all the parties con¬ 
sent thereto, It is 

“Ordered by the Court that the above-entitled appeals 
be, and they are hereby, consolidated for the purpose 
of filing briefs and for argument, and that the Stanley 
Company be, and it is hereby, allowed to file a single 
brief covering all three cases.” 

This brief, therefore, consolidates what would otherwise 
be three separate briefs filed by Stanley setting forth its 
position in the three several appeals. 


I 
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COUNTER-STATEMENT OF THE CASE. 

(Appeals of K-B and HASS) 

In general, Stanley concurs in the fifteen page Statement 
of the Case appearing in K-B’s Brief, pages 2-17, inclusive, 
as far as it goes. We list hereafter such variations or addi¬ 
tions as should be made therein, indexed under the same 
black letter headings as appear in the K-B Brief. 1 

Original MacArthur Litigation (K-B Brief, pp. 2, 3). 

The principal issue in the original MacArthur litigation 
related to the question who was first in the MacArthur 
neighborhood (App. pp. 94, 95, 98). Stanley always in¬ 
sisted that it had been first in the area and denied that it was 
acting pursuant to any combination or conspiracy to pre¬ 
vent K-B from doing anything (ibid). 

Settlement of Original Litigation (K-B Brief, pp. 3-7). 

The terms of the original settlement are contained in the 
several agreements between K-B and Stanley, and between 
K-B, Stanley and Kass referred to in K-B’s Brief. We do 
not concur in all of K-B’s paraphrasing and condensation 
of the terms of these agreements. Each agreement speaks 
for itself and we have carefully analyzed the language of 
each relevant provision in discussing it at appropriate 
places during the course of argument. 

K.B’s Statement, in addition, omits the fact that the 
MacArthur Theatre suffered critical operating losses dur¬ 
ing the early part of its operations, but since early 1948 
has been operating in the black. 


i A motion for summary judgment is to be decided on the basis of all the 
pleadings, affidavits and other documents of record, no matter when or by 
whom, or why they were filed. See Fed. B.CJP. No. 56(c) ; Fletcher v. Evening 
Star Newspaper Co., 77 App. D. C. 99, 133 F. (2d) 395 (1942). 















4 


Decision of Three Judge Court in United States v. Para¬ 
mount Pictures, Inc., 334 U. S. 131 (1948) (K-B. Brief, 
pp. 7-9). 

Here, again, the record of the judgment speaks for itself 
and we do not necessarily concur in the paraphrasing 
thereof. 

Negotiations with Kass (K-B Brief, pp. 9,10). 

This section of K-B’s Statement of the Case, and the 
corresponding section of Kass’ Statement of the Case, are 
wholly inadequate and inaccurate. The facts relating to 
Stanley’s relation with Kass are as follows: 

When Stanley agreed to accept K-B’s proposals for the 
settlement of the Stanley-K-B dispute (App. p. 94) Kass’ 
participation became essential. This was self-evident since 
Kass was the owner, builder and lessor of the theatre which 
was to be abandoned (App. pp. 14-15, 94). Stanley agreed 
to conduct the negotiations with Kass, because K-B’s rela¬ 
tions with Kass were not good, while Stanley’s relations 
with Kass were excellent. Kass, in fact, declined to have 
any arrangements with K-B; declined to do business with 
K-B; and insisted that any settlement of the Kass-Stanley 
arrangements would have to be made exclusively between 
Kass and Stanley. 

Stanley, however, wanted to cement the compromise of 
its dispute with K-B (which involved a “partnership” ar¬ 
rangement for the theatre on MacArthur Boulevard) by in¬ 
cluding settlement of the Kass-Stanley obligations. 

Stanley therefore sought to induce K-B to participate in 
the settlement arrangements with Kass and, correspond¬ 
ingly, to induce Kass to agree that K-B might participate 
to some extent in the new arrangements. These negotia¬ 
tions met considerable resistance—on the part of K-B 
because K-B had no desire to assume obligations to Kass, 
and on the part of Kass, who did not wish to do business 
with K-B, but only with Stanley. 

The result was that there were at no time any direct 
negotiations between K-B and Kass. Stanley acted exclu- 
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sively as a middle-man, first discussing proposals with Kass 
and then, thereafter, discussing these with K-B, and so on. 
(App. pp. 170-1). 2 

Stanley first tried to get K-B to participate in Stanley’s 
compromise commitments to Kass. Kass insisted it would 
only agree to the cancellation of its outstanding lease to 
Stanley if Stanley would bail out Kass for Kass’ investment 
to date and would commit itself to take a “new theatre” 
which Kass would build for Stanley some other place in 
Washington, with a $100,000 penalty on Stanley if Stanley 
failed to pick a location for such “new theatre.” Stanley 
finally secured K-B’s reluctant agreement to take a limited 
half-interest in the “new theatre” venture and in its liabili¬ 
ties. Then Stanley had to secure Kass’ agreement to in¬ 
clude K-B in the “new theatre” arrangements and had to 
break down Kass’ resistance to K-B’s picking the site for 
the theatre or becoming lessee thereof. Kass wanted to deal 
solely and exclusively with Stanley on both points. K-B 
naturally insisted that if it was to participate in the “new 
theatre” arrangements it would have to participate—to 
some extent—in both the selection of the site as well as in 
becoming the tenant. (App. pp. 170-1). 

Following extensive three-way negotiations the antagon¬ 
istic positions of Kass and K-B were finally compromised 
as follows: 

(a) Stanley and K-B would jointly put up the money 
necessary to buy off Kass’ interest in the outstanding 
Kass-Stanley contract for the MacArthur Boulevard 
Theatre. 

(b) The site for the “new theatre” would be selected by 
Stanley and K-B jointly (if possible) but, if not, 
would be selected by Stanley alone. 

(c) In the event of a total failure to designate any site, 
Stanley and K-B were to be jointly and severally 
liable for a penalty payment of $100,000 to Kass. 

2 Weiss filed two affidavits herein; the first (App. p. 68) was filed in 
October, 1948, in opposition to K-B’s motion for summary judgment; the 
second (App. p. 169) was filed in April 1949, in opposition to Kass’ motion 
for summary judgment. 








6 


(d) The tenant for the new theatre conld be either Stan¬ 
ley and K-B jointly or Stanley alone, at Kass’ option. 
(App. pp. 14-18 passim; 171). 

During the discussions, everyone was conscious of the 
pending Government suit against certain members of the 
motion picture industry, including Warner Bros. Pictures, 
Inc. (of which Stanley was a controlled subsidiary). Every¬ 
one recognized that some decree might be entered which 
might prevent Stanley from becoming sole lessee or joint 
lessee of the new theatre. This was settled as follows: 

(a) If Stanley was legally unable to be the sole tenant 
or the joint tenant of the “new theatre”, K-B was 
to have the option to take over the tenancy itself as 
sole tenant under Kass. 

(b) In order to get around Kass* unwillingness to do 
business with K-B alone, Stanley agreed in such 
event to put up $50,000 in cash as security for K-B’s 
obligations as such sole tenant and K-B agreed to 
indemnify Stanley. (App.pp. 171-2). 

The parties proceeded to perform the agreement. Stan¬ 
ley deliberately refrained from using its right to pick the 
site alone. Because of Stanley’s excellent relations with 
K-B, Stanley tried to find a site in collaboration with K-B. 
Stanley proposed and submitted to K-B two sites, both of 
which K-B rejected, ostensibly on the ground that the sites 
were too competitive with other K-B theatres. (App. pp. 
48-9,172). 

In the meantime, the three-Judge court in New York 
made its first findings and decree in United States v. Para¬ 
mount. K-B immediately sought to confiscate Stanley’s 
interest in the various agreements. (App. pp. 50-66 passim). 

It soon became obvious that K-B never intended to 
agree with Stanley on any site for a new theatre. Stanley 
saw that it might ultimately be forced to exercise its right 
to designate a site alone, without K-B’s participation, in 
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order to relieve itself of a possible $100,000 liability to 
Kass. 

In the latter part of 1947, when the contractual two-year 
time limi t for the designation of the site was about to ex¬ 
pire, K-B presented to Stanley as an 1 ‘ultimatum’’ a site 
at Georgia Avenue and Shepherd Street, directly in the 
middle of an area completely surrounded by existing the¬ 
atres and in a neighborhood not capable, for physical 
reasons, of any substantial population expansion. (App. 
pp. 49-50, 52-3) 

The New York decree was then on appeal in the Supreme 
Court of the United States. Stanley proposed that the 
contractual two year time limit for the designation of the 
site be extended until a reasonable time after the Supreme 
Court passed on the lower court judgment. Kass at first 
declined any such extension but later, when pressed by 
Stanley, orally agreed to postpone the deadline until the 
Supreme Court should decide on the appeal. K-B, although 
informed of this agreement, which was confirmed in writing 
by Stanley to Kass, nevertheless sent a unilateral designa¬ 
tion, signed by K-B only, designating the Georgia Avenue 
and Shepherd Street site as the site for the “new theatre”. 
(App. pp. 52-56, 146) 

Kass meticulously lived up to its extension agreement, 
and does not contest or deny it in its Brief in this Court. 

The Supreme Court decided the Paramount case in May 
of 1948. It specifically reversed and remanded that part of 
the lower Court’s judgment which related to the relations 
of the parties to the “new theatre” agreement, and on 
which K-B had relied in making its unilateral designation 
of the Georgia Avenue site (K-B Brief, pp. 11-3; App. pp. 
117-20). Without waiting for any action by the lower Court 
on the remand K-B then started the present suit against 
Stanley seeking to confiscate Stanley’s interest both in the 
MacArthur Theatre as well as in the “new theatre” ven¬ 
ture. 
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Kass quite properly took the position that it had abided 
by the extension, which ran only until “shortly after (the 
Supreme Court) decision”, (App. p. 148,) and fixed Novem¬ 
ber 15, 1948 as the deadline for performance of the desig¬ 
nation of the site. This date was subsequently postponed 
for a few days because of pending settlement discussions. 
(App. pp. 147, 168). 

No settlement could be reached. Stanley had to designate 
a site for the new theatre or face possible liability for 
$100,000. A joint designation by Stanley and K-B was, of 
course, impossible in view of K-B’s announced attitude. 
Stanley was therefore reluctantly forced to exercise its 
right of designation alone. Accordingly, on November 23rd, 
Stanley exercised its right of designation, naming a site 
at New Hampshire Avenue and Ethan Allen Road, in the 
District of Columbia. (App. p. 147). 

Supreme Court Decision in United States v. Paramount, 
(K-B Brief, pp. 12-13). 

The Supreme Court decision covers much more than the 
relatively few items which K-B has noted in its statement 
of the case. The opinion speaks for itself and relevant 
portions of it are discussed below” in our Point I, infra. 

Present Suit Filed July 17,1948 (K-B Brief, pp. 13-15). 

In the early part of January 1948, Kogod and Sher for 
K-B delivered Stanley an “ultimatum” demanding that (1) 
Stanley immediately transfer to K-B its interests in The 
MacArthur Corporation stock and in the leasehold for the 
Mac Arthur Theatre and that (2) Stanley simultaneously 
elect either to take over K-B’s interest in the “new theatre” 
or surrender without consideration Stanley’s interests there¬ 
in. Stanley declined to submit to this “ultimatum”. (App. 
pp. 56, 57). The matter then remained in status quo until 
the decision of the Supreme Court on May 3, 1948, which, 
mter alia, specifically reversed the injunction against fur¬ 
ther theatre expansion. A further meeting of the parties 
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was held on May 27, 1948. At that time Stanley agreed to 
accept the K-B “ultimatum” of January 22, 1948, on the 
basis of the transfer by Stanley of its interests in the 
MacArthur Theatre on K-B’s terms, plus the conveyance by 
K-B of its interests in the new theatre to Stanley. Sher 
and Kogod, however, as soon as Stanley evidenced an in¬ 
terest in accepting their proposal, instantly withdrew it, and 
submitted another “ultimatum” which required Stanley 
to convey everything to K-B, namely, the stock of The Mac¬ 
Arthur Corporation, the interest in the leasehold, and all 
of Stanley’s rights in the new theatre. (App. pp. 57, 58.) 
Further, K-B insisted that Stanley convey the vacant lot 
on MacArthur Boulevard at its book value, not fair value, 
and that Stanley formally recognize K-B’s invalid and im¬ 
proper designation of the Georgia Avenue site under the 
“new theatre” agreement. (App. pp. 57, 58.) 

Stanley indicated its willingness at that time to dissolve 
the joint venture, provided it could be done on a fair and 
equitable basis predicated on the “fair value” of Stanley’s 
interests and not on the basis of the confiscation of those 
interests at an unfair and inequitably low price (App. p. 
58.) K-B, however, indicated no interest in disposing of 
the matter on this basis, (App. pp. 58, 59) and brought this 
action for the purpose of securing the aid of the Court in 
the accomplishment of its objectives. 

The Warner Consent Decree (K-B Brief, pp. 15-16). 

Stanley does not necessarily concur in K-B’s paraphras¬ 
ing and analysis of the various documents now of record. 
The two consent decrees of the New York Court, and Stan¬ 
ley’s answer and counterclaim speak for themselves and 
are discussed below. 

Decision of District Court (pp. 16,17). 

The very last sentence at the bottom of page 17 contains 
an inaccurate quotation from Judge McGuire’s memoran¬ 
dum. K-B’s Brief reads, p. 17: 











10 


“The motions for summary judgment as stated are 
denied, Stanley is left to comply with the terms of the 
New York decree, and the action is dismissed by the 
Court siui sponte." 

The correct reading is: 

“The motions for summary judgment as stated are 
denied, Stanley is left to comply with the terms of the 
New York decree and both complaint, and counter¬ 
claim are dismissed by the Court, sua sponte.'’ 

STATEMENT OF THE CASE. 

(Appeal of Stanley) 

Stanley’s answer filed April 7, 1949 (App. pp. 149-158), 
after asserting Stanley’s defenses on the merits (other than 
the defense of illegality), 3 asserted a counterclaim (App. 
pp. 155-8). 

The nature of the counterclaim was a demand for relief, 
in favor of Stanley, which would terminate all of the rela¬ 
tionships between Stanley and K-B outside amy of the con¬ 
tracts and without seeking specifically to enforce any of 
them* 

Stanley is admittedly under the compulsion of the decree 
and supplemental decree of the three-judge court in New 
York (App. pp. 158-162) to “divorce” itself from its pres¬ 
ent business relationships with K-B in the MacArthur Thea¬ 
tre venture. The “divorce” requires Stanley to dispose of 
its interest in The MacArthur Corporation (App. p. 159) 
and of its interests in the MacArthur Theatre leasehold 
and Operating Agreement (App. pp. 161-2). 

With respect to Stanley’s interest in The MacArthur 
Corporation, the three-judge court gave Stanley the option 
to do so— 

1. by a sale of Stanley’s stock, or 

2. by a dissolution of the corporation (App. p. 159). 

3 Stanley’s position in pleading and asserting illegality is explained at pages 
18-19 infra. 

* Throughout thin brief, emphasis is supplied unless otherwise noted. 
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With respect to the “divorce’’ of Stanley’s interest in 
the MacArthur Theatre leasehold and Operating Agree¬ 
ment, the three-judge court gave Stanley the option to do 
so— 

1. by a sale of Stanley’s interest therein, or 

2. by a termination or cancellation of the lease and Op¬ 
erating Agreement. 

The three-judge court fixed December 21, 1949 as the ef¬ 
fective date for compliance by Stanley with its obligations 
under these decrees. 

Neither of these decrees was handed down until after 
the K-B—Stanley relationships had reached the breaking 
point and K-B had commenced this litigation. 

K-B insisted that Stanley must comply with the New 
York decrees in a manner which would permit K-B to ac¬ 
quire Stanley’s stock at the inequitable “book value” rather 
than the “real value”, and Stanley’s interest in the valu¬ 
able 33-year leasehold for nothing. Stanley could not 
negotiate any agreement with K-B for a fair and equitable 
“divorce” of their interests, and particularly could not 
negotiate any agreement with K-B for a “sale” of Stan¬ 
ley’s interests to K-B on any fair and equitable basis. K-B 
insisted that any “sale” of Stanley’s interests would have 
to be on the basis of specific performance of the illegal 
agreements. 

Stanley therefore abandoned any effort to proceed under 
the “sale” alternative, and elected the alternative of dis¬ 
solution of The MacArthur Corporation and the termina¬ 
tion or cancellation of the MacArthur Theatre lease and 
Operating Agreement. 

K-B declined to go along with this proposal. Stanley 
was therefore in the awkward position that it might find 
itself in default of the New York decrees unless it could 
compel K-B to do its part in complying. The counterclaim 
was Stanley’s program for so doing. 
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STATUTES INVOLVED. 

“ Every contract, ... or conspiracy, in restraint of trade 
or commerce among the several states ... is hereby de¬ 
clared to be illegal . . Act of July 2, 1890, C. 647 (26 
Stat. 209), U.S.C., Title 15, §1. 

“Every person who shall monopolize, or attempt to monop¬ 
olize, or combine or conspire with any other person or 
persons, to monopolize any part of trade or commerce 
among the several states . . . shall be deemed guilty of a 
misdeameanor . . Act of July 2, 1890 C. 647 (26 Stat. 
209), U.S.C., Title 15, §2. 

“Every contract ... or conspiracy, in restraint of trade 
or commerce in ... the District of Columbia, or in restraint 
of trade or commerce ... between the District of Columbia 
and any State or States ... is declared illegal.’’ Act of 
July 2, 1890, C. 647 (26 Stat. 209), U.S.C., Title 15, §3. 

STATEMENT OF POINTS ON APPEAL. 

1. The District Court properly dismissed K-B’s com¬ 
plaint. 

2. The District Court properly dismissed Kass’ inter¬ 
vening petition. 

3. The District Court erred in dismissing Stanley’s 
counter-claim. 

SUMMARY OF ARGUMENT. 

A. 

1. The Court below properly dismissed K-B’s complaint 
for specific performance. The partnership arrangement 
between K-B and Stanley, whereby the two (a) combined 
to prevent the building of one of two prospective theatres in 
the MacArthur Boulevard area, and completely to elimi¬ 
nate all competition, actual or potential between them (i) 
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in the exhibition of motion pictures in the MacArthur Boule¬ 
vard area, and (ii) in the licensing of motion pictures from 
distributors for exhibition in the MacArthur Boulevard 
area, and (b) planned jointly to accomplish the same result 
in another area with respect to a “second theatre” to be 
erected, constitutes an unlawful and unreasonable restraint 
of trade in violation of Sections 1 and 3 of the Sherman 
Act. The contracts giving rise to the partnership are there¬ 
fore illegal and unenforceable by either party against the 
other. The arrangement is also unlawful, under Section 2 
of the Sherman Act, as an attempt to monopolize, as a con¬ 
spiracy to monopolize and as an actual monopolization of 
the exhibition and licensing of motion pictures in the Mac¬ 
Arthur Boulevard area. The illegality of the arrangement 
arises from the purposeful and complete elimination of 
competition between the parties. It is immaterial —qua the 
illegality—that the Supreme Court in the Paramount case 
decreed divorcement of joint ownership between Paramount 
case defendants and independents. The amount of trade 
or commerce involved in or affected by the arrangement is 
immaterial, because the parties specifically intended, and 
successfully achieved the complete and absolute elimination 
of competition between them. In any event, the acquisition 
of a complete monopoly of both the licensing and exhibition 
of motion pictures in the separate geographical district 
constituting the MacArthur Boulevard area renders the 
transaction illegal. 

2. The denial to K-B of specific performance of the agree¬ 
ments creating and implementing the unlawful partnership 
will in no way impede the enforcement of the anti-trust 
laws. 

3. The “rights of first refusal” are not independent, sev¬ 
erable covenants, but comprise an integral part of the part¬ 
nership enterprise. The situation here is like the Continental 
Wall Paper case 5 where both plaintiff and defendant were 
parties to the unlawful restraint; and is plainly distinguish- 

s Continental Wall Paper Company v. Voight <£ Sons Co., 212 U- S. 227 
(1909). 
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able from the Connolly case • where defendant had no con¬ 
nection with the unlawful enterprise. 

4. The Court below properly dismissed Kass 7 intervening 
petition. The three party arrangement between Kass, K-B 
and Stanley is unlawful under Sections 1, 2 and 3 of the 
Sherman Act. Kass voluntarily became a party to an un¬ 
lawful arrangement which resulted in the complete elimina¬ 
tion of competition in the MacArthur Boulevard area, and 
which contemplated the prevention of competition between 
K-B and Stanley in the area of the proposed “second 
theatre. 77 Here, again, the Continental Wall Paper case, 
and not the Connolly case, governs. Furthermore, Kass 
cannot avoid the effect of the illegality by contending that 
the contract is not executory, for, as the District Court held, 
the rights which Kass now seeks to enforce are executory. 

B. 

5. Even if this Court were to hold that the arrangement 
between K-B and Stanley relating to the MacArthur Theatre 
were lawful, and the contracts creating the arrangement 
were enforceable, nevertheless K-B is not entitled to sum¬ 
mary judgment. The “first rights of refusal 77 which K-B 
seeks to enforce are either: 

(a) unenforceable because, being restraints on alienation, 
they must be strictly construed, and so do not extend 
to the involuntary disposition by Stanley of its 
property, which K-B seeks, or 

(b) unenforceable in a court of equity because they con¬ 
stitute a penalty and forfeiture, in that they would 
require Stanley to transfer valuable property rights 
to K-B for a nominal consideration, vastly less than 
their true value, or 

(c) so vague and ambiguous that they require for their 
interpretation extraneous oral testimony which, as 


« Connolly v. TJnion Sewer Pipe Company , 184 U. S. 540 (1902). 
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appears in tins record, would constitute disputed 
issues of material fact. 

C. 

6. Even if this Court were to hold that the arrangements 
between K-B and Stanley with respect to the “second 
theatre’’ were not unlawful as a restraint of trade, never¬ 
theless K-B is not entitled to summary judgment because 
K-B’s designation of a “second theatre” site on Georgia 
Avenue was void under the three party agreement as a 
matter of law. Nothing in the Paramount opinion or judg¬ 
ment prevents Stanley from designating the site for a 
theatre to be built by a second party and leased to a third 
party. The three-party agreement clearly provides that 
in the event K-B and Stanley cannot make a joint designa¬ 
tion, Stanley can designate alone. The extension granted by 
Kass of time within which the designation was to be made 
is binding on K-B. The Statute of Frauds does not apply to 
the oral extension of time granted by Kass, because the 
agreement in question, to which the oral extension was an 
amendment, had been partially performed. Stanley’s con¬ 
tingent obligation to deposit $50,000.00, as security for the 
payment of K-B to Kass of the rental for the theatre to 
be built on the site designated by Stanley, has not matured 
and may never mature. 

7. In any event, K-B is not entitled to summary judg¬ 
ment on its claim against Stanley with respect to the second 
theatre, because, if the agreements do not support Stanley’s 
position as a matter of law, they are so vague and ambiguous 
as to require for their interpretation extraneous oral testi¬ 
mony which, as appears in this record, would constitute 
disputed issues of material facts. 


D. 

8. Kass takes a single position in this Court, namely, that 
there has been no designation of any site for the “second 
theatre” and that Kass is therefore entitled to a money 
judgment of $100,000. 
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9. Even if this Court were to hold the three party agree¬ 
ment not to he an unlawful restraint of trade, nevertheless 
the Court below properly dismissed Kass ’ motion for sum¬ 
mary judgment for $100,000, because Stanley’s designation 
of a site for the proposed “second theatre” was valid: 

(a) Stanley had the clear right to designate alone; 

(b) Stanley’s designation was made within the extended 
time limit, which Kass concedes; 

(c) Kass cannot assert the Statute of Frauds to invali¬ 
date its oral extension of time because the agreement, 
to which the oral extension was an amendment, had 
been partially performed, and moreover because 
Stanley has acted in reliance on the oral extension 
and has altered its position irrevocably. 

(d) There was no injunction of any kind against Stanley 
on the date of its designation; 

(e) No opinion, judgment or injunction in the Paramount 
case prevents or ever has prevented Stanley from 
designating a site for a theatre to be built by a sec¬ 
ond party and leased to a third party. 


E. 

10. The District Court erred in dismissing Stanley’s 
counter-claim. Stanley is entitled, under the circumstances 
here presented, to the aid of this Court in effectuating the 
judgment of the District Court in the Paramount case. That 
judgment requires divorcement of the interests of K-B 
and Stanley in the MacArthur theatre by termination or 
cancellation of the agreements and interest in the lease, 
and of their interests in The MacArthur Corporation either 
by sale by Stanley of its stock or by dissolution of the cor¬ 
poration. Since Stanley cannot agree with K-B as to a fair 
price for the sale of these interests, Stanley must either sell 
these interests to a third party, or comply with the New York 
judgment by cancellation of the agreements and dissolution 
of the corporation. Because of the obvious difficulties in 
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selling a half interest in such an enterprise to a third party, 
Stanley elected cancellation of the lease and dissolution of 
the corporation. This Court has unquestioned jurisdiction 
to cancel the unlawful agreements, and to require K-B to 
join with Stanley in legal dissolution of The MacArthur 
Corporation in compliance with the laws of the State of Del¬ 
aware, and Stanley is entitled to such a judgment. Stanley 
is also entitled to the appointment of a receiver for the 
assets of the corporation in the District of Columbia. The 
dismissal of Stanley’s counterclaim was not required by the 
reasoning of the opinion of the Court below. 

ARGUMENT. 

L The MacArthur Theatre Contract Between K-B and 
Stanley is Illegal and Unenforceable. 

A. The Issue of Illegality in the Court Below. 

Stanley does not dissent from the opinion of Mr. Justice 
Peckham (K-B Brief, p. 20) on the propriety of asserting 
the defense of illegality. We might add that it would be 
particularly questionable to raise this defense when, as 
here, the defendant has complete defenses on the merits. 
And Stanley’s conduct scrupulously followed the Supreme 
Court’s dictum. 

Stanley was conscious of the illegality problem but de¬ 
liberately refrained from asserting it, directly or indirectly, 
in the court below. (K-B Brief, p. 16). Stanley ran no sub¬ 
stantive risk by so doing. The case was not up for trial on 
the merits but only on a motion by the plaintiffs for sum¬ 
mary judgment on pleadings and affidavits. Stanley’s de¬ 
fense pleadings and counter-affidavits raised basic and 
fundamental issues of fact and law and excluded the grant¬ 
ing of K-B’s motion for summary judgment. Stanley sought 
no final adjudication on the merits but only an order deny¬ 
ing K-B’s motion. In later sections of this brief, Stanley’s 
substantive defenses on the merits will be elaborated. 

Judge McGuire, however, raised sua sponte the unen¬ 
forceability of K-B’s claim, because of the illegality of the 
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contract of which K-B was requesting specific performance. 

We can speculate with reasonable certainty that the hint 
of this issue was furnished by K-B itself. In K-B’s com¬ 
plaint (App. p. 10) and more than twenty times in the 
briefs filed in the District Court, 7 K-B hammered the issue 
of illegality. In fact, in one of the briefs filed by K-B in 
the Court below, K-B flatly alleged that the K-B—Stanley 
relationship was “unlawful per se”, 8 but elsewhere K-B at¬ 
tempted to qualify it as a “unilateral illegality”:—that is 
to say, the contract was illegal as to Stanley but not illegal 
as to K-B. But, irrespective of what led Judge McGuire 
to an independent consideration of the illegality of the 
agreement, it is quite clear that no action on the part of 
Stanley did so. (K-B Brief, p. 16) 

B. The Issue of Illegality in this Court 

Even though Stanley did not argue illegality in the court 
below, the action of Judge McGuire in dismissing K-B 7 s 
complaint on that ground, together with the vigorous argu¬ 
ment on illegality in K-B’s brief (K-B Brief, pp. 19-30 
passim) compel Stanley to state its legal position on this 
issue. 

It should be pointed out that the MacArthur Theatre 
contract was negotiated in 1945, and signed in January, 
1946, before there had been any findings, judgment or de¬ 
cree by the three-judge court in New York in the Paramount 
case (K-B Brief, pp. 3-4, 7). None of the parties had the 
benefit of the opinion or decision of the three-judge court. 
The contract was negotiated as a means of settling an out¬ 
standing law suit in which K-B was plaintiff and Stanley 

* By way of illustration, the following was asserted by K-B:—“In the 
light of the above-quoted language, there can be no question about the il¬ 
legality of the MacArthur joint ownership.” (Plaintiff’s Points and Au¬ 
thorities in Opposition to Defendant’s Motion to Dismiss or to Strike Matter 
from the Complaint, p. 6). 

8 “It is clear that the foregoing facts describe precisely the type of joint 
ownership declared to be unlawful per se by the Supreme Court in the Parar 
mount decision. ” (Plaintiff’s Reply Memorandum in Support of Motion for 
Summary Judgment, p. 7). 
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and Kass were defendants. The contract seemed an ef¬ 
fective way of disposing of costly and time-consuming 
litigation. 

The scheme and plam of the contract was proposed by 
K-B (App. p. 94), accepted by Stanley and later accepted 
by Kass. 

K-B and Kass were represented in these negotiations by 
the same counsel who represented them in the Court below 
and now represent them on this Appeal. All of the parties 
undoubtedly acted in the best of faith in an effort to settle 
a law-suit and all believed the settlement a proper one. 
(K-B Brief, p. 23; Kass Brief, p. 2) 

However, Stanley now has the inescapable burden, as a 
result of K-B’s commencing this action and as a result of 
Judge McGuire’s decision, of re-examining the contract 
and giving this Court its opinion as to its legality. 

Under this compulsion Stanley has no alternative except 
to point out that the contract does, in fact, constitute an 
unlawful retraint of trade and competition. 

C. The Contract Restrains Competition in the MacArthur 

Boulevard Area. 

Stanley does not argue, nor does it construe Judge Mc¬ 
Guire’s opinion as holding, that a mere showing of a “part¬ 
nership” or “joint ownership” between a Paramount case 
defendant and an independent exhibitor is per se illegal. 
It seems clear from the opinion in the Paramount case 
that the legality of a joint ownership or partnership must 
be considered ad hoc when any such venture comes before 
a court for examination. Cf. Fifth & Walnut v. Loew’s, 176 
F. (2d) 587, (CCA 2,1949). 

What are the facts with respect to the MacArthur con¬ 
tract? 

The first vital fact is that, before K-B and Stanley in¬ 
dependently began their separate theatre construction, the 
MacArthur neighborhood had no motion picture theatre 
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whatever. (K-B Brief, pp. 3, 23-4; Weiss affidavit, App. p. 
69; Levinson affidavit, App. p. 94). 

The second fact is that each of the parties independently 
considered the MacArthur neighborhood as a separate com¬ 
petitive area in the District of Columbia, of a size not great¬ 
er than could be computed within a radius of two miles 
(K-B Brief, p. 3, 23; App. p. 44; Weiss affidavit, App. p. 
69). 

The third fact is that competition between two new the¬ 
atres in this neighborhood would have been financially un¬ 
profitable and the K-B—Stanley contract was proposed by 
K-B with the specific intent of suppressing all competition 
in that neighborhood. (K-B Brief, p. 23; Sher letter, App. 
p. 96; Sher letter, App. pp. 97-8). 

The final fact is that this suppression was accomplished 
by a “pooling ’ 7 of the two competitive ventures, the aban¬ 
donment of one prospective theatre, and the non-competitive 
joint operation of the other (K-B Brief, pp. 3-4, 23; Weiss 
Affidavit, App. p. 94; Sher letter, App. p. 96; App. p. 21). 

It is frankly difficult, when the contract is so analyzed, 
to think of a more direct and effective restraint and elimi¬ 
nation of competition. 

(1) General Principles Applicable 

K-B’s brief asserts no valid rule of law in opposition to 
our contentions. K-B mistakenly attempts to test the legal¬ 
ity of the transaction in question under Section 7 of the 
Clayton Act (K-B Brief, p. 22) instead of under the Sher¬ 
man Act. Nothing in the Sherman Act requires a ‘ ‘ sub¬ 
stantial” lessening of competition in order that the Act be 
violated. Section 1 of the Sherman Act flatly prohibits 
“every contract ... or conspiracy in restraint of trade/’ 
The only modification that the Courts have written into 
Section 1 is the so-called rule of reason. Standard Oil v. 
United States, 221 U.S. 1, 63-70 (1911). Under that doc¬ 
trine, the law prohibits only unreasonable restraints. But 
the test of reasonableness is not determined by the extent of 
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the commerce involved or the size of the geographical area 
in question. In Steers et al v. United States, 192 Fed. 1, 5, 
(CCA 6, 1911), the Court said: 

“. . . the matter under consideration, from the stand¬ 
point of reason, was not the amount of merchandise 
or traffic affected by the restriction, but the character 
and extent of the restriction itself;...” 

In Patterson v. United States, 222 Fed. 599, 619, (CCA 6, 
1915), the Court held: 

“And it is immaterial what is the extent of the inter¬ 
state trade or commerce conspired against. In the case 
of Steers v. United States, 192 Fed. 1, 112 C.C.A. 423, 
it was held by this Court that a conspiracy in restraint 
of a single interstate shipment was within the section. 
There is no act of interstate trade or commerce so in- 
significant as not to be protected by it.” 

Mr. Justice Douglas in his famous footnote in the Madison 
Oil case cited both the Steers and Patterson cases for the 
proposition that “. . . §1 of the Act brands as illegal the 
character of the restraint, not the amount of commerce af¬ 
fected.” United States v. Socony Vacuum Oil Co., 310 U.S. 
150, 224 (1940). 

Section 2 of the Sherman Act prohibits monopolization 
of, and attempts and conspiracies to monopolize, “any 
part” of trade or commerce. In the very opinion of the 
Court which established the rule of reason, Standard Oil 
Co. v. United States, supra, appears the following: 

“The commerce referred to by the words ‘any part’, 
construed in the light of the manifest purpose of the 
statute, has both a geographical and a distributive sig¬ 
nificance ; that is, it includes any portion of the United 
States and any one of the classes of things forming a 
part of interstate or foreign commerce.” 221 U.S. 1, 
at page 61. 

This language was quoted with approval as recently as 
1934 in Indiana Farmer’s Guide Publishing Co. v. Prairie 
Farmer Publishing Co., 293 U.S. 268 (1934). 
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In William Goldman Theatres, Inc. v. Loew’s Inc., 150 
F. (2d) 738, (CCA 3, 1945), cert. den. 334 U.S. 811, the 
Court said: 

“We are unaware of a rule of limitation, dependent 
upon operation in space, which permits an illegal 
monopoly and restraint of trade. The statutory pro¬ 
hibition is against any course of conduct which monop¬ 
olizes * any part’ of interstate trade. We know of no 
authority which sanctions what would otherwise be an 
illegal monopoly simply because it operates in a single 
city or a particular part of a city cmd affects only a 
part of an industry involved. There is no such limita¬ 
tion on the effect of the anti-trust laws. 77 

Similarly in Peto v. Howell, 101 F. (2d) 353, 356, (CCA 
7, 1938), the Court held: 

“The statute (Sherman Act) forbids monopolies of 
‘any part’ of interstate commerce. ‘Any part’ of com¬ 
merce may cover commerce in a vast district, or that 
in a small district . . 

See also, United States v. General Dyestuffs Corp., 57 F. 
Supp. 642, (S.D.N.Y., 1944);® O'Brien et al v. United States, 
290 Fed. 185, (CCA 6, 1923); Louisiana Farmers 7 Protec¬ 
tive Union, Inc. v. Great Atlantic <& Pacific Tea Company, 
131 F. (2d) 419, (CCA 8, 1942). 

In White Bear Theatre Corp. v. State Theatre Corp., 
129 F. (2d) 600, (CCA 8, 1942), the District Court had dis¬ 
missed a treble damage suit brought by a theatre owner 
to recover damages for restraints alleged to have been 
performed by the owner of the only other theatre in a com¬ 
munity with a population of about 2,800, with a drawing 
territory during the holiday season of some 10,000 people. 
The lower Court regarded the dispute as a private one, 
with no effect on interstate commerce. The Circuit Court 
of Appeals reversed on the ground that the restraint was 

»‘ ‘ Agreements which have no result other than to affect or eliminate com¬ 
petition between the parties to the agreement are nevertheless violative of the 
Sherman Act.” 
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a direct one, and the volume of commerce involved there¬ 
fore immaterial. The Court said at page 605: 

“In principle, and within the intendment of the Sher¬ 
man Act, public interest is as much concerned with 
the improper control of the interstate market . . . 
for the little town of White Bear Lake as for the great 
metropolis of New York City, or for any state, or for 
the Country as a whole.” 

The MacArthur seats 1000 people and this Court can take 
judicial notice of the fact that with respect to the number 
of people served, the MacArthur neighborhood is greater 
than that of White Bear Lake, Minnesota. A fortiori, the 
amount of trade or commerce here involved is greater than 
that in the White Bear Theatre case. 

K-B refers to United States v. Columbia Steel Co., 334 
U.S. 495 (1948). The Court stated at page 522: 

“A restraint may be unreasonable either because a 
restraint otherwise reasonable is accompanied with a 
specific intent to accomplish a forbidden restraint or 
because it falls within the class of restraints that are 
illegal per se.” 

In the case at bar there was obviously a specific intent to 
eliminate all competition between K-B and Stanley in the 
area in question. Thus, even if the partnership did not 
constitute one of those types of restraints characterized as 
illegal per se, such as price fixing, nevertheless, the direct 
and complete elimination of competition, coupled with the 
specific intent to accomplish that precise purpose, con¬ 
stitute a clear violation of Section 1 of the Sherman Act. 

Further, the whole question of “substantial” restraint 
disappears because of the presence here of the equivalent 
of a “pooling agreement”. Such agreements between a 
Paramount case defendant (Stanley) and ap independent 
exhibitor (K-B) are unqualifiedly and unrestrictedly con¬ 
demned as illegal in United States v. Paramount, without 
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any consideration of the presence of a “substantial” re¬ 
straint. This is discussed in detail at pp. 31-33, infra. 

The agreement is further condemned by the doctrine of 
Mandeville Island Farms, Inc. v. American Crystal Sugar 
Co., 334 U.S. 219 (1948). That case struck down an agree¬ 
ment between various buyers to fix the price at which they 
would buy products, thereby depriving the seller of the 
benefit of competitive purchasing by prospective customers. 
Here, a fortiori, the agreement includes all the buyers in 
the MacArthur area, eliminates all but one, and deprives 
all the distributors of motion pictures of any competitive 
buying of their product by exhibitors in the MacArthur 
area. 

K-B attempts to rely in defense on the fact that the sec¬ 
ond theatre was never built. But, as our Supreme Court 
recently stated in United States v. Griffith, 334 U.S. 100, 
107 (1948): 

“The anti-trust laws are as much violated by the pre¬ 
vention of competition as by its destruction.” 

That doctrine has been law since United States v. United 
Shoe Machinery Co., 247 U.S. 32, 53 (1918), where the 
Court said: 

“Neither the letter of the law nor its purpose ‘dis¬ 
tinguishes between strangling of commerce which has 
been born and preventing the birth of a commerce which 
does not exist’.” 

Furthermore, Section 3 of the Sherman Act specifically 
outlaws “every contract ... or conspiracy in restraint of 
trade or commerce in . . . the District of Columbia . . .” 
Even were there no interstate commerce involved, there¬ 
fore, the partnership between K-B and Stanley would be 
unlawful under Section 3. 

We turn now to the several efforts by which K-B at¬ 
tempts to avoid the obvious implication of the anti-trust 
laws. 
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(2) MacArthur Boulevard is a Separate Competitive 
Area. 

K-B's first line of defense (K-B Brief, p. 24) is that the 
suppression of competition is not unlawful because it does 
not “substantially affect competition in motion picture ex¬ 
hibition in the District of Columbia.” 

This defense falls completely because it is based on a rule 
of law that does not exist. We have already pointed out 
that under the Sherman Act, there is no requirement that 
the restraint of trade be “substantial,” or that it affect 
the entirety of the District of Columbia. (See pp. 21-23, 
supra). The total elimination of competition in the Mac¬ 
Arthur neighborhood is sufficient to make the agreement 
illegal. 

Yet, even K-B admits that its rule of law would make the 
agreement illegal if it substantially lessened competition 
“in a particular geographical area.” And the facts show 
unanswerably that the MacArthur neighborhood was a 
separate and independent competitive area. 

The record on this appeal makes clear that the Mac¬ 
Arthur neighborhood, prior to 1945, was virgin territory, 
unprovided with a motion picture theatre and ripe for de¬ 
velopment. (K-B Brief, pp. 3, 23-4; App. pp. 69, 94). 

Further, the very contract itself confines the neighbor¬ 
hood closely. In order to eliminate all competition in the 
area insofar as K-B and Stanley could do so, the parties 
voluntarily agreed not to— 

“. . . become interested, directly or indirectly, by the 
investment of moneys or otherwise, in the operation of 
any theatre to be hereafter constructed within a radius 
of two 2 miles from the MacArthur Theatre”. (App. 
p. 44) 

This provision was stated as being for the purpose of 
* ‘ assuring the success of the MacArthur Theatre ’ \ (Ibid). 

Stanley and K-B had no thought of any “competition” 
outside of the narrowly limited MacArthur neighborhood. 
They were satisfied that if they had freedom from compe¬ 
tition in this virgin territory ( the uttermost limits of which 
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they fixed at the circumference of a circle of two miles’ 
radius) the operation would be effective and success¬ 
ful. 

This Court can take judicial notice of the fact that such 
a two-mile radius includes about one-fourth of Northwest 
Washington, and wholly excludes all of the Northeast, 
Southeast and Southwest sections of the city. 10 

K-B, by its own contract, is barred from denying that 
the MacArthur neighborhood is a separate independent 
competitive area. 

Within that neighborhood it cannot be denied that the 
parties have, by their agreement, eliminated all competi¬ 
tion between themselves and that they have acquired a 
monopoly in motion picture exhibition by their voluntary 
joint venture. 

The fallacy of K-B’s position is shown by the analogy it 
draws. Reference is made to the recent Woodward & Loth- 
rop-Palais Royal merger (K-B Brief, p. 22). But the 
analogy evaporates as soon as the facts are examined. 

(1) That merger did not destroy any operation. It in¬ 
volved continued operation of both units under combined 
management. There was no elimination of trade. 

The Palais-Royal merger would be analogous here only 

if - 

(a) The terms of that merger involved the perm¬ 
anent closing of the Palais-Royal store. 

(b) That agreement had provided that the Palais- 
Royal building was never again to be used for depart¬ 
ment store purposes by anyone. 

(c) The specific intent of that merger was to reduce 
the available department store space in the downtown 
area, and narrow the customers 1 choices. 

(d) That merger left no competitive store in the 
area. 


Judicial notice of geographical facts is always permissible. The total 
area of the Northwest section of Washington is 28.79 square miles. The part 
comprised in the two-mile radius is 7.5 square miles. Green v. Mclntire, 42 
App. D. C. 250 (1900) j Maese v. Hermann, 17 App. D. C. 52 (1914); Carroll 
y. United States, 267 U. S. 132 (1925). 
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(2) That merger did not eliminate all department stores 
in the area and provide Woodward & Lothrop with a 
monopoly. To the contrary, all the vigorous competition 
of the other big stores remains unaffected. To create a 
Palais-Royal analogy in the Washington motion picture 
industry, it would be necessary to go into the F Street down¬ 
town section, and also to rewrite the basic terms of the 
MacArthur agreement. 

Between 9th and 15th Streets, and between E and H 
Streets, there are at least nine large theatres, all in active 
competition. If two of these theatres had been “ com¬ 
bined 7 ’ and both operated under joint management, the 
“combined 77 two theatres would still be in the most active 
competition with the remaining seven. There would be no 
reduction in the total number of theatres; there would be 
no less “trade 77 available to patrons; and the “combina¬ 
tion 77 would have intense competition and would be the 
antithesis of a local monopoly. If these were the facts here, 
an agreement based on the Palais-Royal analogy would be 
permissible. 

But the analogy completely fails when, as here, the two 
proposed theatres are the only theatres in the neighbor¬ 
hood, one of them is to be permanently suppressed and its 
elimination results in a total elimination of compe¬ 
tition. 

(3) The Illegality is that of the K-B-Stanley Contracts 
themselves; not of outside conduct of Warner Bros. 
Pictures , Inc. 

In the K-B Brief, K-B talks of “illegality 77 as though 
the only issue involved was “Warner Brothers’ violation 
of the Anti-Trust laws 77 (K-B Brief, pp. 24-30 passim). 
K-B ignores the whole sweep of the K-B-Stanley contract 
and proceeds on the fallacious theory that the only illegality 
in this case is the extraneous illegality of Warner Bros, in 
violating the anti-trust laws in other parts of the United 
States. 
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Quite the contrary, the illegality in this case results 
from the voluntary proposals of K-B that Stanley join with 
it in the suppression of competition in the MacArthur 
Boulevard area, or else face costly and time-consuming 
litigation. 

One would imagine from reading K-B *s brief that K-B 
had brought this action pro bono publico in order to help 
the Department of Justice police Stanley in aid of K-B 
as an innocent injured party. This is not an action to en¬ 
force the decree in United States v. Paramount. This is 
not an action to determine whether K-B or Stanley is to 
be the owner and operator of the MacArthur Theatre. 
Stanley must in all events dispose of its interests in the 
enterprise omd withdraw from the Theatre. 

This is an action by K-B to have this Court aid it to 
become the owner of the interests which Stanley must 
dispose of, at a substantial discount to K-B, and with a 
corresponding penalty against Stanley. 

K-B is not the victim of any conspiracy by Warner Bros, 
or by anybody else. K-B seeks to be the beneficiary of its 
own voluntary agreement restraining competition in the 
MacArthur Boulevard area. K-B is not one of “the prin¬ 
cipal victims” of anything; quite the contrary, it seeks here 
to victimize Stanley, for K-B’s financial benefit, through 
the specific performance of an illegal contract. 

After a discussion and quotation of the Paramount 
opinion in the Supreme Court, K-B says (K-B Brief, 
p. 25): 

“From this it becomes clear that the only illegality in¬ 
hering in such joint ownerships is either the continued 
participation therein by the defendants or their term¬ 
ination by the defendants’ acquiring the interests of 
their independent co-partners.” 

The Supreme Court said nothing of the sort. What the 
Supreme Court said was that such joint interests with inde¬ 
pendent exhibitors should be severed, so far as the Para¬ 
mount case defendants were concerned, irrespective of in- 
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dependent grounds of illegality in the agreements. In fact, 
severance was required even if the joint interests were 
“lawfully acquired” (K-B Brief, p. 25). 

Certainly, the Supreme Court never inquired into the 
independent terms of the agreements by which the inter¬ 
relationships were created in the 1287 joint-interest theatres 
involved in the Paramount case. The extent to which there 
might be intrinsic illegality in those contracts was left for 
determination in cases exactly like the case at bar, where 
an effort might be sought specifically to enforce such a 
contract, and where the question of intrinsic illegality 
would be brought directly before the Court for decision. 

Immediately thereafter (K-B Brief, p. 26) K-B, says: 

“Plaintiffs in this case admittedly had no part in the 
unlawful conspiracy which was found by the Court to 
exist in the Paramount case.” 

No one makes such a contention. The contention is that 
K-B proposed a private agreement with Stanley to destroy 
competition on MacArthur Boulevard. Having entered into 
such an agreement, they cannot obtain specific performance 
of the contract. (See K-B Brief, p. 2) Whether they had 
anything to do with another conspiracy, found by another 
Court to exist in the Paramount case, is completely irrele¬ 
vant. 

Further, they complain that they are— 

“. . . prevented from enforcing their contractual obli¬ 
gations because of the illegal conduct of their co-owner, 
the Warner defendants in the Paramount case . . .” 
(K-B Brief, p. 26). 

That is not what Judge McGuire decided. K-B has 
been prevented from enforcing its contractual rights 
because of its own independent illegal conduct. 

Lastly, and we trust facetiously, K-B contends (K-B 
Brief, p. 26) that if K-B does not succeed in this litigation 
Stanley will have succeeded in a plan “to eliminate the 
competition of an independent competitor.” If made 
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seriously, this contention would be unworthy of K-B’s ex¬ 
perienced counsel, who participated so actively for the 
Government in the Paramount case. 

The dispute here is not over the future ownership and 
operation of the Mac Arthur Theatre. Stanley can never 
own or operate it. Only an independent can do so. That 
independent may be K-B; perhaps it may be a competitor 
of K-B. But Stanley always ends up with no interest in the 
theatre. The dispute here is whether Stanley can extricate 
the fair market value of the investment which it must dis¬ 
pose of, or whether K-B by a decree of specific performance 
can acquire it at the confiscatory and unfairly low figures 
imposed by the illegal agreements. 

Under no possible theory can any independent be “elim¬ 
inated”; so far as Stanley is concerned, an independent 
will always be the owner and operator of the MacArthur 
Theatre. 

• ***•*•*• 

The same basic fallacy runs through subsequent sec¬ 
tions of the K-B Brief. 

In Section HI (K-B Brief, p. 27) K-B takes the position 
that the specific enforcement of the contract will aid the 
enforcement of the anti-trust laws because it will carry out 
the terms of the New York decree. 

For instance, on page 28 of the brief, K-B says: 

“The major purpose of the decree in the Paramount 
case was to protect small independent exhibitors like 
the plaintiffs. They were the ones against whom the 
Court found that the conspiracy was directed; and they 
were the principal victims of such conspiracy.” 

Here, again, K-B pretends that the whole anti-trust viola¬ 
tion in this case is the extraneous activity of Warner Bros, 
in other parts of the United States. The K-B-Stanley 
agreement is ignored. K-B astutely ignores the benefits 
which it will obtain through the performance of its own 
illegal agreement. 
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In Section IV (K-B Brief, p. 29, see also, p. 4) K-B con¬ 
tinues this same irrelevant argument. K-B contends that 
when the agreements were made in 1945 and 1946 K-B had 
no knowledge of Warner Bros.’ illegal conduct in other 
parts of the United States. What bearing this has on this 
issue is not disclosed. Actually, K-B gives its entire case 
away at the end of this section (K-B Brief, p. 30). 

“It was not possible to hold up consummation of the 
settlement until after the decision in the New York 
court for otherwise the two theatres on MacArthur 
Boulevard might have been completed and the damage 
done.” 

What damage done? The terrible damage that there 
would be competition on MacArthur Boulevard. And, to 
eliminate the competition after both theatres were built 
would mean the closing of an expensive and completed 
theatre with several hundred thousand dollars invested. 
To avoid that kind of “damage”, K-B insisted on making 
the agreement immediately so that one of the theatres might 
be closed with only a few thousand dollars “damage”. 

With a fine feeling for sardonics, K-B, in the last 
sentence of this section, refers to itself as “the innocent 
party.” 

(4) The Contract Is Illegal Per Se By Analogy to “Pool¬ 
ing’’ Agreements. 

The illegality of the K-B-Stanley contract does not rest 
alone on the fact that it was prepared with the specific in¬ 
tent of creating a non-competitive situation within the Mac¬ 
Arthur neighborhood, and with the specific intent that there 
should be but one theatre in that area. It also is unenforce¬ 
able because of the blanket condemnation by the Supreme 
Court of all “pooling agreements” as illegal per se. 

A “pool” was defined (334 U.S., at p. 149) as an agree¬ 
ment by which— 

“. . . theatres of two or more of them, normally com¬ 
petitive, were operated as a unit, or managed by a joint 
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committee or by one of the exhibitors, the profits being 
shared according to pre-arranged percentages. Some 
of these agreements provided that the parties might 
not acquire other competitive theatres without first 
offering them for inclusion in the pool. ,, 

Further, the Supreme Court condemned all such agree¬ 
ments, including those between a Paramount case defendant 
(Stanley) and an independent exhibitor (K-B). 

It said— 

“These provisions of the decree will stand. The 
practices were bald efforts to substitute monopoly for 
competition and to strengthen the hold of the exhibitor- 
defendants on the industry by alignment of competitors 
on their side. Clearer restraints of trade are difficult 
to imagine. 7 * {ibid.) 

So that there may be no confusion we might make it clear 
at this point that the Court sharply distinguished between 
“pooling agreements ’ 7 and mere “joint ownership” of 
theatres, treating the latter separately as “another type of 
business arrangement”. (334 U.S., at pp. 149-150). 

There is no room for argument that pooling agreements, 
whether entirely between Paramount case defendants or 
between defendants and independent exhibitors , are not U- 
Igal per se. 

The MacArthur contract is not literally a “pooling” ar¬ 
rangement, because the other theatre was suppressed and 
never built, thereby preventing a technical “pool” from 
coming into existence. Yet, in effect, it is almost identical 
in its restraint of trade. The identity is shown by the 
following:— 

(1) The parties are to determine which of the two 
theatres will be jointly operated and which is to be sup¬ 
pressed. (App. p. 96). 

(2) Any loss sustained as a result of the suppression of 
one of the theatres is to be shared equally. (App. p. 96) 
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(3) The net receipts of the joint operation are to be 
divided on a 50-50 basis. (App., p. 37). 

(4) An “operating Committee’* is to be appointed to 
supervise all the details of the venture. (App., p. 40). 

(5) Under certain circumstances, other theatres may not 
be acquired without first offering them for inclusion in the 
venture. (App., p. 26). 

The fact that one of the two theatres was not completed, 
but was throttled in infancy, does not help K-B; rather 
it aggravates the illegality. 

Let us suppose that both had been completed and were 
both operating in competition. The parties wanted to end 
the competition. They “pooled” the theatres on a 50-50 
basis and then decided to close one completely and share the 
loss from it 50-50. Could any argument be presented 
against illegality? 

Here, in effect, the same plan has been short-cut. Even 
before the two theatres are half-built, the parties accomplish 
the identical end result, albeit at considerable financial 
benefit to both. The effect is identical; one plan cannot be 
illegal per se and the other entirely legal! 

From the anti-trust aspect, what was done here may be 
even worse than a technical “pool”. If two operating 
houses are “pooled”, whether jointly run or whether one is 
closed, the joint venture can be severed and true neighbor¬ 
hood competition instantly restored. There are two 
theatres built and ready to run. But here, by suppressing 
the building of the second theatre, the evil of the monopoly 
can not be instantly averted. Even if the joint venture is 
separated, there is but a single theatre ready to operate; all 
that can be done is to give some one else the monopoly', 
competition cannot be created forthwith. 

We submit that, if a technical “pool” is unqualifiedly 
illegal per se, then, a fortiori , the MacArthur agreement is 
unqualifiedly illegal per se. 
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(5) The “Rights of First Refusal” Are Not Independent 
and Severable Covenants. 

In Section V of K-B’s brief (K-B Brief, p. 30) the con¬ 
tention is made that the provision giving K-B a right, under 
certain circumstances, to buy Stanley’s half interest in the 
joint venture, is wholly separate from the basic agree¬ 
ment itself. Apparently, K-B is relying on the general 
principle of Connolly v. Union Sewer Pipe Company, 184 
U.S. 540 (1902) (K-B Brief, p. 20) in which it was held that 
a defendant could not refuse to pay for goods sold and 
delivered solely on the ground that the vendor was an il¬ 
legal combination of manufacturers who fixed prices. The 
Supreme Court pointed out that this transaction had 
nothing whatever to do with the original agreement creat¬ 
ing the combination so that the illegality of the combina¬ 
tion was collateral and irrelevant to the defendant’s con¬ 
tract. 

K-B itself (K-B Brief, pp. 20-1) also cites Continental 
Wall Paper Company v. Voight & Sons Co., 212 U.S. 227 
(1909) which Judge McGuire noted in his opinion in the 
District Court. 

At the possible risk of over-simplification, the legal issue 
here, on the question of illegality, can be stated: Is K-B, as 
a plaintiff in this action, suing in the position of the 
plaintiff in the Connolly case or is it suing in the position of 
the plaintiff in the Continental Wall Paper case? 

The difference between these cases is fundamental. In 
each case there was an illegal combination in restraint of 
trade by a group of independent business units. In each 
case the suit was fundamentally a suit to recover the con¬ 
sideration for goods sold and delivered to a customer—and 
not paid for. In each case the plaintiff was a corporation 
organized by the group to cany out the unlawful restraint 
of trade. 

In the Connolly case, the purchaser was compelled to pay 
and his defense of illegality was rejected; while, in the 
Continental Wall Paper case the defense of illegality was 
sustained and the plaintiff denied recovery. 
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Why this difference? Simply, because of the identity of 
the defendant. In the Connolly case the purchaser was a 
total stranger to the illegal restraint of trade and not a 
participant therein directly or indirectly. As to him, the 
illegality was irrelevant. In the Continental Wall Paper 
case, to the contrary, the purchaser was one of the parties 
to the basic agreement by which the restraint of trade was 
designed and who participated in the formation of the 
vendor corporation. 

In the opinion in the latter, Mr. Justice Harlan said (212 
U.S.: at p. 260)— 

OThe present case is plainly distinguishable from the 
Connolly case. In that case, the defendant, who sought 
to avoid payment for the goods purchased by him under 
contract had no connection with the general business 
or operations of the alleged illegal corporation that 
sold the goods. He had nothing whatever to do with 
the formation of that corporation and could not partici¬ 
pate in the profits of its business.’ 7 

The opinion then points out the factual difference that, in 
the Continental Wall Paper case the purchaser was himself 
a participant in the agreements to restrain trade. 

We do not argue with the Connolly case nor with its hold¬ 
ing. It is perfectly clear that it cannot apply to the present 
situation. 

We might have a Connolly situation here if, for example, 
a third person had bought some surplus theatre seats which 
the MacArthur Theatre did not need. This purchaser then 
would try to avoid payment for the seats on the ground that 
the agreement creating the MacArthur Theatre was illegal 
under the anti-trust laws because it stifled competition on 
MacArthur Boulevard. If this were such a case, the Con¬ 
nolly case would be apposite. 

Clearly this is not such a case. This is a case in which 
one of the parties to the illegal agreement is attempting 
specifically to enforce one of the covenants which constitutes 
the basic consideration for the agreement. 
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A case very closely in point is Reynolds Metals Co. v. 
Metals Disintegrating Co., 176 F.(2d) 90 (CCA 3,1949) de¬ 
cided by the Third Circuit Court of Appeals in June of this 
year. Like the case at bar, a lawsuit had been filed by 
Metals Disintegrating Co. against Reynolds Metals. Nego¬ 
tiations followed and an agreement was finally reached 
settling the lawsuit. The agreement contained price-fixing 
provisions in violation of the anti-trust laws. An action 
was filed by Reynolds for reformation of the agreement 
but the Court found that “the illegality of that price-fixing 
provision permeated the contract as a whole” and denied 
equitable relief because both of the parties were in pari 
delicto. 

The Court could not find clearly which of the parties was 
the “father of the idea” for price-fixing but pointed out 
that the evidence showed that the parties had collaborated 
in inserting it in the agreement. 

The similarities of the Reynolds case to the case at bar 
are striking. In both cases the illegal agreement was 
negotiated as a means of settling an outstanding lawsuit. 
Both parties apparently thought in good faith that the 
agreement was valid when they made it. Certain funda¬ 
mental and basic provisions, which went to the considera¬ 
tion for the contract, violated the anti-trust laws. 

If there is any difference between the two cases, the 
difference is against K-B’s interest. Whereas in the 
Reynolds case the Court could not find clearly who was the 
“father of the idea” of the illegal provisions, the record in 
this case (App. p. 94) shows that the “partnership” plan 
was the idea of K-B itself.” 

IE. The “Second Theatre” Contract Between Kass, K-B 
and Stanley is Illegal and Unenforceable. 

Since the agreement between K-B and Stanley is clearly 
illegal, as an agreement to eliminate competition, the Kass 
agreement necessarily falls for the same reasons. 
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The two-party agreement between K-B and Stanley 
(App., p. 19) and the 3-party agreement between K-B, Kass 
and Stanley (App., p. 14) are but two parts of a single 
whole. (K-B Brief, pp. 3-4; Kass Brief, p. 2) No arrange¬ 
ment between K-B and Stanley for MacArthur Boulevard 
could have been consummated without Kass , voluntary 
joinder, since Kass was the owner and lessor of one of 
the theatres under construction. Without Kass’ voluntary 
participation in the scheme to consolidate the two opera¬ 
tions and abandon one of the theatres, the whole plan would 
have fallen through. 

Kass insisted upon being well-paid for its participation 
in the elimination of its competing theatre. 

As consideration for its joinder in the arrangement Kass 
insisted (App. p. 14) 

(a) that it receive $60,000 cash to liquidate its then 
cash investment vn the partially completed theatre. 
(Kass Brief, p. 6.) 

(h) that its anticipated future profits out of the 
cancelled theatre he recompensed either by the pay¬ 
ment of liquidated damages of $100,000 or by the 
substitution of a second theatre”• which Kass would 
build somewhere in the metropolitan area of Washing¬ 
ton (Kass Brief, p. 6). 

Such an arrangement being acceptable to K-B and 
Stanley, Kass voluntarily joined in the arrangement to 
eliminate the competition on MacArthur Boulevard. 

It abandoned construction of its partially completed 
theatre, it conveyed its interest to The MacArthur Corpora¬ 
tion and was paid the sum of $60,000 in cash by K-B and 
Stanley (Kass Brief, pp. 2-3; 8-9). 

The balance of Kass’ consideration for its participa¬ 
tion in the arrangement did not become due for at least 
two years (App. p. 16). 

Sharp disagreement having arisen between the three 
parties to the contract respecting this payment of the bal- 
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ance of Kass’ consideration, Kass, by its intervening peti¬ 
tion, in effect asked the District Court for an adjudication 
of its rights respecting the receipt of the balance of its 
consideration money (Kass Brief, p. 8). 

Certainly, if the scheme, to which Kass was a willing, 
voluntary and essential party, was illegal in violation of the 
anti-trust laws, how can Kass seek the aid of the courts 
to secure the unpaid balance of the consideration allegedly 
due him for his part in the arrangement? 

Kass’ brief, on this issue, (Kass Brief, pp. 5-9) attempts 
to sustain the legality of the Kass contract by repeating 
the same fallacies which have already been analyzed and 
disposed of in the previous section of this brief. Kass 
argues that:— 

(a) The K-B, Kass and Stanley arrangement for 
MacArthur Boulevard is a perfectly lawful, innocuous 
and innocent agreement, made in the ordinary course of 
business and not “intrinsically illegal”. 

(b) The only illegality in the case is Warner Bros.’ 
extraneous illegality in other parts of the United 
States. 

(c) Kass should not be penalized for its own “inno¬ 
cence” merely because of Warner Bros.’ extraneous 
misconduct. 

(d) This case is similar to the Connolly case and is 
not similar to the Continental Wall Paper situation. 

(e) The pending action is really an action in aid of 
the enforcement of the New York judgment in the 
Paramount case. 

With respect to all of the foregoing, Kass adds nothing 
to K-B’s argument and, to save duplication, we incorporate 
by reference here the argument by which the same questions 
are disposed of as to K-B. (See our Point I, supra). 

Kass admits that the doctrine of the Continental Wall 
Paper case prevents one of the parties to the illegal agree- 
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ment from suing to get a money judgment in the enforce¬ 
ment thereof. (Kass Brief, p. 7). Is this not precisely 
what Kass now seeks? 

There is no analogy to the Connolly case. That case 
might apply, if, for example, K-B and Stanley were the only 
parties to the arrangement and if Kass, as an independent 
real estate man and a total stranger to the arrangement, had 
been solicited to buy one of the pieces of real estate which 
K-B and Stanley were to abandon and if, thereafter, Stan¬ 
ley and K-B declined to make the conveyance. Kass could 
then enforce his rights against K-B and Stanley on the con¬ 
tract and the latter’s illegal arrangement would be no de¬ 
fense to them. 

The mere statement of a proper analogy shows how com-. 
pletely wrong Kass’ argument is insofar as it tries to 
convert the present facts into a Connolly case transaction. 

Kass also (Kass’ Brief, pp. 8-9) comments critically on 
Judge McGuire’s finding that Kass’s rights were “execu¬ 
tory”. We do not see any error in such a statement. It 
seems clear that the rights which Kass now seeks to en¬ 
force are executory rights. Kass is suing for the balance of 
uncollected compensation for Kass’ part in the illegal 
agreement. Kass says:— “We did our share to carry out 
the elimination of competition, but you have refused to 
fulfill your part of the bargain’ ’. This is dearly an attempt 
to enforce alleged “executory” obligations of K-B and 
Stanley, allegedly outstanding and unexecuted. 

At page 8 of its Brief, Kass says:— 

“Stanley had acquired benefits, in consideration of 
which it had assumed burdens under the three agree¬ 
ments. When it obtained those benefits, it was obli¬ 
gated to satisfy those burdens.” 

And, on page 9— 

“The only ‘executory’ obligation remaining to be per¬ 
formed is the payment of money by Stanley or K-B to 
each other, and by both of them to Kass. ’ ’ 
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Finally, on page 9— 

“Finally, by the dismissal of the intervening petition, 
the trial conrt erroneously imposed upon Kass, by de¬ 
priving it of its contractual benefits, a penalty not 
prescribed in the anti-trust statutes or supported in 
law.” 

If the adjudication as to illegality is correct, then clearly 
Kass is barred from using the courts to collect “unpaid 
consideration”. 

m. On the Merits and Ignoring the Issue of Illegality 
K-B Is Not Entitled to Summary Judgment. 

In the event this Court should determine, in accordance 
with our Point I, that the various contracts between 
K-B and Stanley are illegal and unenforceable, then this 
Court should affirm the judgment in No. 10398 dismiss¬ 
ing K-B’s complaint, and it need not consider this 
Point HI. 


A. General Observations. 

In the K-B brief (K-B Brief, pp. 32-37 passim ), K-B 
presents an argument in favor of the grant of summary 
judgment and refers to the “fantastic argument” of Stan¬ 
ley in opposition to the motion for summary judgment. 
This section of our brief will be devoted to an outline of 
Stanley’s position which, far from being “fantastic”, pre¬ 
sents an unanswerable argument in opposition to K-B’s 
motion for summary judgment, no part of which (although 
known to K-B when K-B’s brief was prepared) has been 
answered by K-B. 

Further, K-B asserts (K-B Brief, p. 33) that “the only 
theory advanced below” by Stanley related to the inter¬ 
pretation and legal effect of the New York decree. This is 
inaccurate and unfair. Every point argued in this section 
of our Brief was argued below both orally and in the writ¬ 
ten briefs. 
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B. General Principles Applicable to Motions 
for Summary Judgment 

As the result of a vast number of cases, most of which 
are set forth in Moore’s Federal Practice, Vol. 3, pages 
3184-5 and Supplement thereto, certain general principles 
applicable to summary judgment are now hornbook law. 

1. Summary judgment can only be granted where the 
plaintiff’s right thereto is clear and the case can be disposed 
of as a pure matter of law. Garrett Biblical Institute v. 
American University, 82 App. D. C. 263, 163 F. (2d) 265 
(1947). 

2. Summary judgment can be entered only where there is 
no material issue of fact. If there are material issues of 
fact the Court is not permitted to decide, on the basis of the 
respective affidavits, which party’s contention as to these 
facts is correct, but must deny the motion for summary 
judgment and relegate the matter to a trial on the merits. 
Ibid.; Fed. R.C.P. No. 5 6; Hawkinson v. Dermis, 166 F.(2d) 
61 (CCA 5, 1948). 

3. If opposing affidavits are filed the burden is on the 
moving party to demonstrate the absencfe of any issues of 
fact and all doubts as to the existence of such issues will 
be resolved against the moving party. 

Wittlin v. Giacalone, 81 App. D. C. 20, 154 F. (2d) 20 
(1946); Miller V. Miller, 74 App. D. C. 216,122 F. (2d) 209 
(1941); Wyant v. Crittenden, 72 App. D. C. 163,113 F. (2d) 
170 (1940). 

4. In passing on the motion for summary judgment the 
Court will consider not only the pleadings and affidavits 
filed with respect to the motion itself but will also consider 
all other pleadings, affidavits, depositions and other ma¬ 
terial on file in the action even though primarily directed 
towards other parties or other issues. In other words, all 
pleadings, affidavits and depositions on record in the action 
are before the Court and are to be considered by the Court 
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in passing on the motion for summary judgment. Fletcher 
v. Evening Star Newspaper Co., 77 App. D.C. 99,133 F.(2d) 
395 (1942). 

5. The Court will not grant summary judgment in an 
action to construe a written contract if the contract is 
ambiguous within the rule which permits the introduction 
of oral testimony to aid in the interpretation of the am¬ 
biguous portions. In such cases, the Court will relegate 
the matter to a trial on the merits in order that the ex¬ 
traneous evidence may he submitted to assist in the proper 
interpretation of the ambiguous agreement. Affiliated 
Enterprises, Inc. v. Courier Amusement Co., 32 F. Supp. 
11 (E.D. N.Y. 1940). 

As Mr. Justice Jackson stated in Sartor v. Arkansas 
Natural Gas Corporation, 321 TJ.S. 620, 627 (1944). 

“The Court of Appeals below heretofore has correctly 
noted that Rule 56 authorizes summary judgment only 
where the moving party is entitled to judgment as a 
matter of law where it is quite clear what the truth is, 
that no genuine issue remains for trial, and that the 
purpose of the rule is not to cut litigants off from their 
right of trial by jury if they really have issues to try. ,y 

We will show, first, that the agreements themselves do 
not support plaintiffs’ claim; second, that the plaintiffs 
are attempting to invoke the aid of a court of equity to 
impose a penalty or forfeiture, and that, therefore, clearly, 
plaintiffs are not entitled to a judgment as a matter of 
law; and, third, that, if the Court rules that the plaintiffs 
have set forth a valid cause of action, there exist in any 
event material issues of fact with respect to all of these 
questions which must be disposed of at a trial of this case. 

C. The Nature of K-B's Claim. 

In essence, K-B claims that, in 1946, it entered into cer¬ 
tain agreements with Stanley respecting construction and 
operation of the MacArthuur Theatre, and the construe- 
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tion and operation of a “second theatre’* to be constructed 
at a later date at some other location in Washington not 
then designated. K-B further claims that the interests of 
K-B and Stanley in these agreements (which they refer 
to as a “partnership”) must be “divorced” by reason of 
the judgment of the three-judge court in the Paramount 
case. 

K-B asks that the Mac Arthur Theatre “divorce” be con¬ 
summated by requiring Stanley to convey to K-B all of 
Stanley’s half-interest in the stock of the MacArthur Cor¬ 
poration at its book value, irrespective of its actual or real 
value, and to convey to K-B all of Stanley’s half-interest 
in the leasehold estate for the MacArthur Theatre for no 
consideration . As to the “second theatre”, K-B asks that 
Stanley be required to surrender its interest therein to 
K-B without consideration, that Stanley be required to 
withdraw any objection to certain unilateral action taken 
under that contract by K-B over Stanley’s opposition, and 
that Stanley continue to guaranty K-B’s liability as lessee 
of Kass for the new theatre. 

D. The Nature o! the MacArthur Theatre Enterprise. 

The MacArthuur Theatre enterprise, as we use that 
term, means the relationship between K-B and Stanley 
covered by the two-party agreement, dated January 3,1946, 
(App. p. 19) and the accompanying lease and operating 
agreement (App. pp. 33, 84). K-B and Stanley each own 
50% of the stock of The MacArthur Corporation formed 
pursuant to the agreement. The Corporation owns two 
valuable pieces of property: first, a completely constructed 
theatre which is leased on a thirty-three year, straight cash 
rental basis to K-B and Stanley as joint lessees, and which 
has been jointly operated by K-B and Stanley pursuant to 
the Operating Agreement; second, a tract of unimproved 
land on MacArthur Boulevard which has been held by the 
Corporation since its organization for future sale or de¬ 
velopment. 
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The two-party agreement and the Operating Agreement 
contain “first right of refusal” clauses, one with respect 
to the 50% stock interests of K-B and Stanley in the 
Corporation, and the half-interests of K-B and Stanley as 
joint lessees of the Theatre. The value fixed for the cor¬ 
porate stock is the “book value” of the stock. The value 
of the leasehold interest is fixed on a mathematical formula 
based upon the average annual profit derived from the 
operation of the theatre during the preceding years. 

This action is basically an action for specific perform¬ 
ance of these “first rights of refusal”. (Cf. K-B Brief, p. 2) 

K-B claims that, in compliance with the decree of the 
three-judge court in New York, Stanley is required now 
to make an immediate involuntary transfer to K-B of 
Stanley’s stock in The Mac Arthur Corporation, at its book 
value, and to transfer its interest in the joint lease in ac¬ 
cordance with the mathematical formula fixed in the Op¬ 
erating Agreement. 

E. The "First Bights of Refusal" Do Not Apply to the Kind of 
Compulsory Transfer of Interest which Stanley Must Make 
Under the New York Decree. 

The “rights of refusal” in the two agreements are not 
couched in identical wording. But each of them is so drafted 
as to defeat K-B’s claim on its face, or, in the alternative, 
to become so ambiguous that parol evidence is necessary 
for the purpose of interpreting its meaning. 

(1) As to the Corporate Stock. 

The provision for the “right of refusal” of the stock in 
The MacArthur Corporation is contained at the end of 
Paragraph 1 of the two-party agreement. It reads:— 

“The shares of stock to be issued by the Corporation 
shall contain a notice endorsed thereon that their sale 
and transfer shall be subject to the right of the holders 
of the shares of stock of the other class to purchase 
the same at book value before the holder and owner 



45 


of said stock shall have the right to sell, transfer or 
otherwise dispose of same (except for a transfer to 
members of the family of the holder of said stock and 
transfers to a parent and affiliated or a subsidiary com¬ 
pany of the holder of said stock). ,, 

K-B, to obtain a summary judgment, must sustain the 
heavy burden of showing that this language is so clear 
and unambiguous that its interpretation becomes a “pure 
question of law”, to which there can be but one answer. 

The opening phrase of the clause only refers to a pro¬ 
posed “sale and transfer” of the stock. It gives a right 
of refusal if a “sale” or “transfer” is contemplated. 

What kind of situations do the words “sale and transfer” 
cover? There are general rules available to aid in the 
interpretation of a contract like this. 

(a) Such agreements, insofar as they limit the free 
right of disposition by the owner of the shares, are “re¬ 
straints on alienation”. They are therefore subject to 
the general rule that they will be strictly and narrowly 
construed, and limited to the exact situations recited 
in the agreement. 11 Any action with respect to the 
shares not specifically covered by the agreement, is 
freely available to the shareholder. 12 

(b) An agreement which only restricts a “sale” or 
“transfer”, does not prevent the shareholder from 

11 This principle is enunciated in a comprehensive annotation in 2 ALB 
(2d) 745, 748: 

* ‘ As a broad general principle it may be stated that provisions which 
restrict a stockholder’s right to sell or transfer his stock, particularly 
those which, require that he give the corporation or the other stock¬ 
holders first opportunity to purchase stock which he desires to transfer, 
whether contained in the charter or articles of incorporation, in its by¬ 
laws or in statutes, or in agreements between the corporations and the 
stockholders or between the stockholders themselves, are regarded with 
disfavor and are strictly construed. ” (cases cited) 

12 Stem v. Stem, 79 App. D.C. 320, 16 F. (2d) 870 (1945); E. I. DuPont 
De Nemours & Co. v. Paths Film Cory., 25 F. Supp. 850 (S.D. N'.Y. 1938); 
McDonald v. Farley & L. Mfg. Co., 226 Iowa 53, 283 N.W. 261 (1939); 
Be Starbuck, 251 N.Y. 439, 167 N.E. 580 (1920); Annotation, 2 ALB (2d) 
745, 754. 
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pledging his stock, 13 nor does it apply to a sale in 
execution upon a judgment against the shareholder. 1 * 

(c) An agreement which is restricted to a “sale” or 
“transfer” relates only to a voluntary offer of the 
shareholder to sell, 15 it does not apply where a “sale” 
is to be made pursuaunt to a court order. 16 

Any action which Stanley now has to take with respect 
to its shares in The MacArthur Corporation is clearly 
involuntary and under the duress of the New York decree. 
One thing is clear from the record: Stanley w T ould now be 
firmly holding on to its investment w^ere it not for the legal 
compulsion of the New York judgment. 

Therefore, even if Stanley now contemplated an ordinary 
offer of its stock for sale as a compliance with the New 
York decree, such a sale, under the rule of law cited above, 
would be outside the coverage of the “right of refusal” in 
the agreement. 

But, under the facts admitted for purposes of K-B’s 
motion for summary judgment, Stanley does not contem¬ 
plate even an involuntary sale; it contemplates no sale at 
all. Stanley, as it asserts in its counterclaim, contemplates 
compliance with the New York decree by dissolving The 
MacArthur Corporation, distributing its assets to its share¬ 
holders and the subsequent offering of assets for sale. (App., 
pp. 157-8). No shares of stock will ever be offered to any 

is Good Fellows Associates v. Silverman, 2S3 Mass. 173, 186 N.E. 48 (1933); 
Crescent City Seltzer $ Mineral Water Mfg. Co. v. Deblieux, 40 La. Ann. 155, 
3 So. 726 (1888); First Nat. Bank v. Shanks, 34 Ohio Ops. 359, 73 N.E. (2d) 
93 (1945). 

l* McDonald v. Farley 4r L- Mfg. Co., supra; Barrows v. National Rubber 
Co., 12 R.I. 173 (1878). 

is In Stem v. Stem, supra, our Court of Appeals in a per curiam opinion 
stated: 

“The requirement that stock shall first be offered to the corporation and 

then to the stockholders before it is transferred, obviously means that 

the stockholder must make these offers before he voluntarily transfers 

his stock . . .’* 

Accord: Albert E. Touchet, Inc. v. Thompson, 259 Mass. 220, 156 N.E. 

41 (1927); E. I. DuFont de Nemours 4" Co. v. Pathe Film Corp., supra. 

is See cases cited in Footnote 14, supra. 
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one. The offer will be of tangible assets only. Certainly 
K-B does not suggest that such an offer would be within 
the coverage of the “right of refusal” 

To the contrary, K-B opposes Stanley’s plan of dissolu¬ 
tion, because K-B concedes that this would be outside the 
“right of refusal”. K-B is forced to argue that Stanley is 
forbidden by law from attempting such a dissolution, dis¬ 
tribution and offer of assets. Stanley answers that it 
wants to take no action as to The MacArthur Corporation, 
but that a decree has been entered against it requiring it 
to divest itself of its interests in the Corporation; that the 
decree allows Stanley to do so either by— 

(a) a sale of stock; or 

(b) a dissolution of the Corporation; and that it has 
chosen the latter. 

To counter this, K-B is forced into the untenable position 
of asking this Court to— 

(a) rewrite the New York decree by striking from it 
half the substantive provisions thereof, i.e. the part 
relating to the dissolution; or 

(b) adjudicate that the New York decree is illegal 
insofar as it includes any provision permitting Stanley 
to obey the decree by the dissolution of The MacArthur 
Corporation. 

Neither in the District Court nor in this Court has K-B 
met this issue squarely. K-B must elect: 

(1) to sue on the contract, in which case K-B cannot 
have summary judgment because the record shows no 
intention of Stanley to offer any sale of stock within 
the contract ; or 

(2) to sue, as a beneficiary, upon the New York de¬ 
cree, in which case K-B cannot have summary judgment 
because it must take the decree as written and without 
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the right to attack it, including the option in Stanley to 
divest its interests by dissolution rather than by sale. 

The words “or otherwise dispose of same” following 
“sell”, and “transfer”, near the end of the clause offer 
K-B no help. K-B makes no effort in the Brief to use them. 
And they could not, because the doctrine of ejusdem generis 
excludes any interpretation of these words to introduce 
any new category of meaning entirely outside the meaning 
of “sell” and “transfer”. 

• *#*•**•• 

However, let us assume for purposes of argument that 
this Court will reject this argument. Let us assume that 
this Court will decide that the parties used the words 
“otherwise dispose of” outside the scope of the rule of 
ejusdem generis. Then, what did the parties intend to cover 
by the use of these words? This necessarily means the in¬ 
troduction of parol evidence. If the contract does not 
have the legal meaning which the authorities ascribe to 
the words used, it becomes unclear and ambiguous, and the 
meaning of the words requires outside aids for interpre¬ 
tation. 

K-B, itself, concedes this. (K-B Brief, p. 36). K-B itself 
introduces an extract from Stanley’s answer as an argu¬ 
ment to support an interpretation of the contract beyond 
its legal meaning. That, in itself, defeats K-B’s right to 
summary judgment. If, as K-B concedes, outside aid is 
needed if the agreement is unclear, then the case is not ripe 
for judgment now. Particularly is this true where, as here, 
the whole record shows sharp conflict in the oral evidence 
which would be introduced to resolve the ambiguity. 

K-B itself has placed of record Sher’s affidavit in which 
he attempts, as a witness, not as a lawyer, to state K-B’s 
intention in the use of this language, and to state K-B’s 
understanding as to the meaning of the words. 

Sher’s affidavit (App. pp. 46-7), states that “the last 
sentence of the first paragraph” of the two-party agree¬ 
ment— 


49 


“. . . providing that the stock in The Mac Arthur Cor¬ 
poration could not be sold by either party without 
first offering it to the other party at book value, . . . 
(was) included ... to take care of the contingency that 
might arise in the event the Government should be 
successful in the big antitrust case/’ 

In other words, Sher makes it clear—in his capacity as 
the representative of K-B in the negotiations for the con¬ 
tract—that the provision relates only to a “sale” of the 
stock. He also seems to take the position that this pro¬ 
vision was included for the purpose of taking care of pos¬ 
sible success by the Government in the Paramount case, 
irrespective of the nature of that success and irrespective 
of the wording of the decree of the New York Court. In 
other words, Sher says that the right of refusal was in¬ 
tended to apply to any disposition which Stanley was re¬ 
quired to make in compliance with a future Paramount 
decree. 

Weiss’s affidavit, filed on behalf of Stanley, directly con¬ 
tradicts Sher’s statement as to the purpose of this clause. 
He stated— 

“The provisions for the ‘rights of refusal’ on the 
stock ... were intended to take care of the contingency 
that some final decree might be entered in the future 
in the case of U. S. v. Paramount which would specif¬ 
ically direct the defendant to dispose of its stock in The 
MacArthur Corporation ...” 

If, therefore, this ease ever reaches the point where 
extraneous parol evidence is to be admitted to interpret 
the written language a direct conflict exists, which can only 
be resolved by the trier of facts after hearing examination 
and cross-examination of all material witnesses. 

To summarize—the “legal” meaning of the “right of 
refusal” clause, according to the authorities, excludes its 
application here. K-B presents no word of argument in its 
Brief in opposition to this position. But, if the “legal” 
meaning is to be expanded, this can be done by parol evi- 
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dence only, which automatically deprives K-B of any right 
to summary judgment now. 

(2) As to The Leasehold Interest. 

The language in the Operating Agreement is different, 
and even more clearly excludes any “right of refusal” 
under the facts of this case. It provides— 

“It is understood and agreed that neither party hereto 
shall have the right to sell, assign or transfer its in¬ 
terest in the lease on the MacArthur Theatre without 
first offering to sell, assign or transfer its interest in 
the lease on the said theatre to the other party hereto 
...” (in accordance with a designated formula). 

This clause does not raise the problem which we noted 
in connection with the two-party agreement. Both phrases 
are identical, using the words “sell, assign or transfer”. 
The phrase “otherwise dispose of” is not present. 

A leasehold interest is an interest in real estate, and the 
public policy against restraints on alienation of interests in 
real estate requires the strictest possible interpretation of 
the language, so as to leave the widest area of free aliena¬ 
tion and the narrowest area of restraint. 17 

The words “sell”, “assign”, or “transfer” with respect 
to an interest in a lease, are very clear in their meaning 
and can only refer to “voluntary” sales, assignments or 
transfers. 18 In addition, the agreements refer to a “first 
offering 77 to the other party; such an “offer 77 could only 
be possible in the event of a voluntary sale. If the interest 
of one of the parties was taken in receivership, bankruptcy 
or execution, how could the execution defendant, insolvent 
or bankrupt make any kind of “offer 77 of the leasehold 
interest to anyone? 

17 Gaslay v. Williams, 210 U.S. 41 (1908); In re Prudential Lithograph 
Co. Inc., 270 Fed. 469 (CCA 2, 1920); In re Levinson, 295 Fed. 146 (W.D. 
Wash. 1923). 

18 See cases cited in Footnote 16, supra. 
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In other words, the actual language used would seem to 
be limited to the very narrowest kind of voluntary sale or 
transfer, so narrow in scope as to be entirely outside the 
coverage of K-B’s present claim. 

Everything we have said above in connection with the 
stock of The MacArthur Corporation applies a fortiori 
here. Even if Stanley contemplated a sale of the leasehold 
interest, pursuant to the compulsion of the New York 
decree (which it does not, App. p. 157), such a sale would 
be wholly outside the language of the contract. 

It is difficult to put a finger squarely on any basis under 
which this Court would permit parol evidence to widen the 
language of the agreement to include the present situation. 
K-B never even suggests one in its Brief. But, if this were 
to be done, this very fact alone disentitles K-B to a sum¬ 
mary judgment. 

F. If the "First Rights of Refusal" Were Applied, the Result 
Would be an Inequitable Forfeiture. 

K-B concedes that this is an “equity” case (K-B Brief, 
p. 32). It is also an action for specific performance. (K-B 
Brief, p. 2) It is, therefore, subject to the general rule 
that the extraordinary remedy of specific performance 
is never available to a plaintiff if the result is an inequita¬ 
ble advantage to the plaintiff and an inequitable penalty 
upon the defendant. 19 

i» “. . . this equitable relief (specific performance) will not be granted 
if, under the circumstances of the case, the result of the specific enforcement 
of the contract would be harsh, inequitable, oppressive, or result in an un¬ 
conscionable advantage to the plaintiff . . . and even though the contract 
may "be valid and enforceable at law (cases cited ).*’ 49 Am. Jur. 72, 73. 

An example of the application of the above rule is the case of Campbell 
Soup Co. v. Wentz, 172 F. (2d) 80 (CCA 3, 1948), rehearing denied 1949, 
where Judge Goodrich stated (p. 83): 

“We are not suggesting that the contract is illegal. Nor are we suggesting 
any excuse for the grower in this case who has deliberately broken an agree¬ 
ment entered into with Campbell. We do think, however, that a party who 
has offered and succeeded in getting an agreement as tough as this one is, 
should not come to a chancellor and ask court help in the enforcement of its 
terms. That equity does not enforce unconscionable bargains is too well es¬ 
tablished to require elaborate citation'*. 

See also Maimix v. Hildreth, 2 App. D.C. 259 (1894); Knott v. Giles, 27 
App. D.C. 581 (1906); Annotation, 65 A.L.R. 61, 69 et seq., and cases there 
cited. 
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Even if it were assumed, for purposes of argument, that 
the contract is legal and enforceable, and that it applies to 
the present situation, nevertheless the equitable defense of 
inequitable forfeiture necessarily prevents summary judg¬ 
ment in favor of K-B. 

(1) As to the Corporate Stock. 

The MacArthur Corporation, whose stock K-B seeks in 
this action, has two principal assets:— 

(1) The fee simple title of the MacArthur Theatre, 
land, buildings, appurtenances, improvements and 
equipment. 

(2) The vacant piece of land on MacArthur Boule¬ 
vard held as a real estate investment for future sale or 
development. 

K-B’s real position is that it is entitled to obtain Stan¬ 
ley’s half-interest in the fee of the MacArthur Theatre 
property at its book value. K-B admits it is not entitled to 
Stanley’s half-interest in the vacant land on that basis. 

Kogod, for K-B, states under oath: 

“.. . plaintiffs have never taken the position in any of 
the negotiations with the defendant that the former 
Kass site (the vacant land) vras to be sold to plaintiffs 
at book value, and do not take that position today”. 
(App. p. 101) 

Kogod admits that it is:— 

11 _an entirely separate and distinct transaction from 

the transactions relating to the theatre property.” 

Yet K-B demands in its Brief (K-B Brief, p. 33), that it 
be allowed— 

“to acquire Stanley's stock in The MacArthur Corpora¬ 
tion at hook value , in accordance with Paragraph 1 of 
the agreement of January 3,1946.” 
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To put it in other words, K-B insists it has a right to 
acquire Stanley’s stock at book value, and at the same time 
it admits it will thereby acquire Stanley’s half-interest in 
certain assets, which it is not entitled to buy at book value. 

The issue is not academic. The book value of the vacant 
land is $16,000 and its fair market value is $45,000 (App. 
p. 58). If K-B gets its decree, and Stanley is compelled 
to sell its stock at book value, Stanley is admittedly penal¬ 
ized just under $15,000 and K-B gets a windfall in that 
amount to which K-B concedes it is not entitled . 

Can Stanley comply with the New York decree and avoid 
this inequity? Nothing could be easier. The New York 
decree gives Stanley two optional methods of “divorcing” 
its relationships -with K-B (See pp. 10-11, supra). The al¬ 
ternative is to dissolve the Corporation, and distribute 
its assets, leaving Stanley free to comply with the New 
York decree free of inequitable results. 

We submit that the open inequity of K-B’s demand for 
specific performance on the Corporate stock is a complete 
defense against summary, judgment. 

(2) As to the Leasehold Interest. 

In addition to The MacArthur Corporation assets, the 
enterprise included the leasehold of the theatre by The Mac¬ 
Arthur Corporation to K-B and Stanley as joint tenants, 
subject to the operating technique provided by the Op¬ 
erating Agreement. 

The Operating Agreement provided a formula to be 
applied in the event the “right of refusal” on transfers 
of the tenants’ respective half-interests should become ap¬ 
plicable. That formula (App. p. 43) was predicated on 
“the average annual profit derived from the operation of 
the MacArthur Theatre during the years preceding the 
offer to sell, assign or transfer the interest in the lease on 
said theatre”. 

When K-B filed its complaint in June 1948 there was 
no final decree of any kind in the Paramount case which 
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obligated Stanley to take any action with respect to its 
half-interest in this leasehold. Nevertheless, in the com¬ 
plaint (App. pp. 10, 13) K-B demanded an immediate con¬ 
veyance of Stanley’s half-interest in the lease, and, by 
reason of the fact that up until that time the theatre had 
been operating at a loss, they demanded the conveyance 
of Stanley’s half interest without consideration. 

When K-B filed its motion for summary judgment on 
August 26, 1948 (App. p. 31) there still was no decree in 
the Paramount case directing any action by Stanley. No 
ultimate date had been fixed by the New York Court within 
which Stanley would be required to dispose of its partici¬ 
pation in the joint tenancy. 

K-B was openly attempting to take advantage of the 
heavy initial losses during the opening of the MacArthur 
Theatre (which resulted in a net operating deficit for the 
first year or so) in an effort to get Stanley’s valuable half¬ 
interest in the 33-year lease for nothing. 

Accordingly, on October 7, 1948, Stanley filed an affi¬ 
davit of MacDonald (App. p. 66) setting forth the results 
of operations and showing that, beginning in early 1948, 
the theatre had been consistently in the black and was ex¬ 
pected to make a profit in the neighborhood of $6,000 for 
the calendar year 1948. That affidavit is not disputed by 
K-B. 

Finally, on April 7, 1949, a supplementary decree was 
entered by the three-judge court in New York (App. p. 
161) which, for the first time, fixed a specific obligation on 
the part of Stanley to divest its interests as joint lessee 
in the lease. The three-judge court fixed December 21, 
1949 as the date when this divestiture should be accom¬ 
plished. 

It was, therefore, obviously to Stanley’s benefit, in order 
that it might obtain as fair a return as possible from the 
assets it was obligated to dispose of, to postpone the dis¬ 
position of its interest until the last minute. By so doing, it 
would get the benefit of current earnings which would help 
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to overcome the loading of expenses in connection with the 
opening of the theatre. K-B, on the other hand, was eager 
to compel an instantaneous transfer by Stanley and get 
the greatest possible windfall for itself by paying the least 
amount of money for Stanley’s half-interest. 

Stanley therefore argued, when the motion for summary 
judgment came up in May 1949 that K-B’s demand for an 
immediate decree of conveyance (assuming that the “right 
of refusal” could conceivably be considered as applicable) 
would constitute an unfair and inequitable penalty upon 
Stanley and a corresponding windfall to K-B. 

G. The Nature of the Second Theatre Enterprise. 

The “second theatre” enterprise, as we use that term, 
means the relationship covered by the three-party agree¬ 
ment between K-B, Stanley and Kass, dated January 3, 
1946 (App. p. 14). 

Both K-B and Kass seek summary judgment relief against 
Stanley on this contract, although for different reasons and 
of different types. To keep this Brief orderly, we will at 
this time discuss the contract only from the point of view 
of K-B’s right against Stanley under it, and from the point 
of view of K-B’s right to summary judgment against Stan¬ 
ley (K-B Brief, pp. 37-42). Kass’ rights against Stanley 
will be discussed later (see pp. 67-73, infra) and every ef¬ 
fort will be made to avoid duplication of argument. 

The facts necessary to a consideration of the second 
theatre enterprise are set forth supra at pages 4-8, under 
the heading “Negotiations with Kass”. 

H. The Nature of K-B's Claim Against Stanley on die 

Second Theatre. 

K-B’s position is easy to state. K-B claims— 

(1) that the three-party agreement gives it a uni¬ 
lateral right of designation (without Stanley’s par¬ 
ticipation) of a site for the new theatre; 
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(2) that Kass is then required to build for and lease 
to K-B on that site; and 

(3) that Stanley is required to deposit $50,000 in 
cash with Kass as security for K-B’s obligations as 
lessee. 

Kass rejects this interpretation of the contract (Kass 
Brief, p. 11); Stanley also rejects this interpretation of 
the contract (this Brief, infra ); and Judge McGuire like¬ 
wise rejected this interpretation of the contract. (App. 
p. 173). 


L K-B Has No Right of Unilateral Designation. 

Considering the position of the three parties, as shown 
by the facts, three alternative schemes for picking the new 
site could have been provided. 

(a) The designation must in all cases be joint and, 
if K-B and Stanley cannot agree, neither of them can 
designate alone. 

(b) If K-B and Stanley cannot agree, K-B can desig¬ 
nate alone. 

(c) If K-B and Stanley cannot agree, Stanley can 
designate alone. 

Of course, on a theoretical statement of permutations 
and combinations, there is a fourth possibility which is 
ridiculous. It would provide that if K-B and Stanley can¬ 
not agree either one can make a designation alone. That, 
of course, would be absurd because it would require Kass 
to build two theatres. 

There is no alternative other than— 

(a) the designation must be joint in every case, or 

(b) one of the parties has an alternative right of 
unilateral designation. 



57 


(1) A Compulsory Joint Designation in all Cases is Absurd. 

No one contends that the agreement requires a joint 
designation in every case. Such a conclusion would be at 
variance' with the whole background and purpose of the 
agreement. Kass had to be pressured by Stanley into per¬ 
mitting K-B to have anything to do with the contract, Kass 
taking the first position that it wished to have nothing to 
do with K-B in connection with the “new theatre”. It 
was only as a result of Stanley’s persuasion that Kass was 
willing to permit K-B even to be named in the contract but 
insisted that it, Kass, must still have the option of having 
Stanley as the sole lessee. Could Kass, insistent that it 
must be permitted to deal with Stanley alone insofar as the 
lease was concerned, have agreed at the same time that it 
would refuse to deal with Stanley alone on the designation 
of the site of the theatre? 

A provision that the designation must always be joint 
would have been objectional to Stanley for obvious financial 
reasons. All that Kass wanted in the initial negotiations 
was an agreement from Stanley alone that Stanley, itself, 
would designate a site or, alternatively, pay Kass $100,000. 
This original proposal by Kass would leave Stanley the 
master of its own liabilities. Certainly, with K-B as a 
limited participant, Stanley would not voluntarily put it¬ 
self completely in the hands of K-B by making the desig¬ 
nation purely joint. Such an act on Stanley’s part would 
mean that, if at any time during the 2-year period, its re¬ 
lations with K-B became strained, K-B could arbitrarily 
refuse ever to agree on a site and thereby saddle Stanley 
with a $100,000 joint and several liability without any 
possibility of Stanley’s extricating itself from this stric¬ 
ture. 

On the contrary, bringing K-B in was designed by Stanley 
for Stanley’s benefit; to ease Stanley’s burdens , not to 
increase them. 

So far as Kass was concerned, K-B’s participation was 
irrelevant. Kass resisted but reluctantly agreed upon 
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Stanley’s insistence. Certainly, Kass—who might -well have 
preferred the building of a new theatre to the receipt mere¬ 
ly of the money damages—did not want to put itself in the 
hands of K-B and permit K-B to prevent the theatre being 
built (even though Stanley and Kass desired to do so) 
through an arbitrary refusal to agree upon a site. 

(2) A Unilateral Designation by K-B Alone is Negated 

by the Agreement. 

K-B’s argument (K-B Brief, pp. 37-42) is constructed 
by the selection of a few extracts from the agreement, read¬ 
ing them outside their context, and then concluding that 
they give K-B the unilateral right to designate the site for 
the new theatre. 

The key-sentence is in Paragraph 5 of the three-party 
agreement (App. p. 17). It provides that, if Stanley be¬ 
comes incapacitated to become lessee or co-lessee:— 

“. . . K-B shall have the power and privilege, inde¬ 
pendently, to exercise the right herein granted jointly 
to Stanley and K-B.” 

K-B says that the “right” referred to is the right to pick 
the site. Everyone else, i.e. Kass, Stanley and Judge Mc¬ 
Guire, say that the “right” referred to is not the right to 
pick the site, but the right to lease the theatre if, as and 
when built by Kass. 

The following points, all raised in the Court below and 
all ignored in K-B’s brief here, are conclusive:— 

(a) The immediately following sentence in Paragraph 5 
starts off with the words “but in such event” Stanley is to 
put up $50,000 as security for K-B’s performance “of the 
lease. ’ ’ The chronology of events under the agreement is as 
follows: 

(1) A site for the “new theatre” is to be designated 
within a period fixed by the contract. 
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(2) Kass thereafter is to have “a reasonable time” 
within which to acquire the site. 

(3) If and when Kass acquires the site, Kass will 
exercise his option as to the identity of the tenant, and 
the tenant chosen by Kass will enter into a lease on 
the terms fixed by the contract. 

It will be immediately observed that the designation of the 
site and the subsequent making of the lease could be months 
apart in dating and that the designation of the site might in 
fact never he followed by the making of any lease. For 
example, Kass might not be able to acquire the property. 

If, therefore, the exercise of K-B’s right is to be followed 
instantly by a deposit of security for the lease, it can only 
relate chronologically to item (3) above listed, and not to 
item (1). Item (1) will have become past history long 
before. 

(b) Further, the site may have been designated long 
before by Stanley at a time it was not incapacitated from 
becoming lessee or co-lessee. Does K-B contend that it 
could, in such event, cancel the prior and existing designa¬ 
tion and make another, under its alleged option? 

(c) The preamble of the agreement presents an unsur- 
mountable barrier to K-B’s contention. The second 
“Whereas” clause (see K-B Brief, p. 38), says, in un¬ 
ambiguous language, that the site is— 

“. . . to be selected by Stanley or both the parties of 
the second part.” 

Yet K-B argues that the later language of Paragraph 5 
is to be read to make the contract mean that the site is to be 
selected “by K-B or both the parties.” 

If there were, in fact, the slightest ambiguity as to the 
nature of the “right” which K-B may exercise under Para¬ 
graph 5, this provision of the preamble makes it clear that 
the “right” is not the right to select the site alone. 
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(d) Finally, and most convincingly, Stanley and K-B, 
themselves, have construed this clause in their own inde¬ 
pendent contemporaneous agreement for the formation of 
their “partnership” (App. p. 26). In Paragraph 9 of that 
agreement, the parties state the content of Paragraph 5 of 
the Kass agreement as providing that— 

11 K-B shall have the power and privilege of taking a 
lease on the said theatre independently ” 

No reference is made to Paragraph 5 having anything to 
do with the designation of the site. This is not inadvertent. 
The “partnership” agreement clearly recognizes the dis¬ 
tinction between the designation of the site and the leasing 
of the “new theatre. ” The former they cover in an entirely 
different paragraph of the agreement (Paragraph 8) in 
which they make no reference whatever to the contingency 
that Stanley cannot become a lessee or co-lessee. That con¬ 
tingency the parties, themselves, recite as bearing only upon 
the right of K-B to become the sole lessee of the theatre. 

(3) A Unilateral Designation by Stanley Alone is the 
Correct Meaning of the Agreement. 

What then remains as the only alternative meaning of the 
contract? There remains the clear, obvious, expressed 
intent of the agreement consistent with the background 
of the contract and with the respective positions of the 
parties. The site for the theatre may be designated by 
Stanley and K-B jointly r if they can agree. But in any 
event, and under any circumstances, Stanley has the right 
alone to designate the site. It makes no difference whether 
Stanley thereafter becomes lessee or co-lessee of the theatre, 
or whether Stanley thereafter disposes of its leasehold or co¬ 
leasehold interest, or retains it, or whether K-B thereafter 
becomes the sole lessee. In every instance, Stanley is to 
participate in the designation of the site. 
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This is the only interpretation consistent with the lan¬ 
guage of Paragraph 5; that is, with all of the paragraph, 
not merely the isolated single first sentence with K-B at¬ 
tempts to use alone and without its full context. 

It is the only interpretation consistent with the second 
preamble of the contract. 

It is the only interpretation consistent with Stanley’s and 
K-B’s contemporaneous written interpretation of this 
clause as set forth in Paragraphs 8 and 9 of the K-B- 
Stanley “partnership” contract. 

It is the only interpretation consistent with the provision 
for the $50,000 security deposit by Stanley. That pro¬ 
vision was included because it was frankly recognized, at 
the end of 1945 when the contract was drawn, that some¬ 
thing might transpire in the then pending and undisposed 
of Paramount case which might tie Stanley’s hands and 
might prevent it from participating in the new lease either 
as a sole lessee or as the co-lessee. K-B, which was assuming 
joint and several responsibility as Stanley’s “partner” for 
the $100,000 payment, insisted (and quite properly) that it 
should have some rights under that situation. At the same 
time, K-B did not want to obligate itself under all circum¬ 
stances to become the lessee because K-B might not like the 
site which Stanley had unilaterally designated. K-B in¬ 
sisted that the language be stated in the form of an option 
in favor of K-B to permit it to become sole lessee if it 
wished. Kass, on the other hand, wished to deal only with 
Stanley and wished to have nothing to do with K-B. Ac¬ 
cordingly, Kass insisted that it would not agree to this 
option in K-B unless Stanley would agree to give security 
for K-B’s rental payments. This Stanley was willing to do, 
not only because it was an effective compromise of the con¬ 
flicting claims of K-B and Kass, but because Stanley could 
afford to do so as a practical matter without excessive risk 
of loss . 

Stanley, of course, would know the potential earning 
power of the new theatre because Stanley would have sel¬ 
ected the site. Therefore, the site being one which Stanley, 
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in its good business judgment, deemed a profitable location 
for a profitable theatre, Stanley would not hesitate to put 
up $50,000 to secure the rental obligations of the tenant. 
But, to the contrary, no sensible business man would agree 
to a blanket obligation to put up security to guarantee 
another’s rental liability for a motion picture theatre to be 
selected by the other party and in the selection of which 
the surety would have no word. 

To construe the agreement to constitute a blanket obliga¬ 
tion of Stanley to put up $50,000 to secure K-B’s lease at any 
site which K-B would select, whether good or bad, is to sug¬ 
gest the want of even the simplest kind of business judgment 
on the part of Stanley. On the contrary, to construe the 
agreement to provide for a suretyship by Stanley on a 
theatre which Stanley itself selected as a profit-making 
enterprise is to ascribe to Stanley normal and pracical 
standards of business judgment. 

K-B would make the agreement a farce and a trap. Its 
contentions should be unhesitatingly rejected. 

(4) Stanley is not Legally Disqualified from Selecting 

a Site Alone. 

K-B makes much of the point (K-B Brief, pp. 39-40) that 
the December 1946 decree in the Paramount case disabled 
Stanley from designating a site. That decree, we can con¬ 
cede for purposes of argument, prevented Stanley from 
expanding its theatre holdings.™ But Stanley claims no 
right to expand its theatre holdings. 

Stanley asserts that no decree prevented it from designat¬ 
ing the site on which Kass is to build a theatre for someone 
else , and for which Stanley may possibly be obligated to 
furnish rent security. 

The fact that Stanley might have been ineligible to sign a 
lease for the new theatre has nothing to do with the right 
of Stanley to designate the location of the theatre which 

20 It is proper, however, to point out again that, in November 1948, when 
Kass 7 extension period for designation expired, the Supreme Court had re¬ 
versed and remanded this part of the decree and there teas in fact no decree 
outstanding restraining Stanley. 
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K-B might lease and for which Stanley might have to de¬ 
posit $50,000 security. 

(5) The Contract May Possibly be Ambiguous. 

Although we believe the meaning of the contract is clear, 
this Court may feel that there is an ambiguity in the mean¬ 
ing of the language used. If this be so, the effect is to make 
parol evidence admissible, and summary judgment for K-B 
impossible. 

In either event, therefore, summary judgment against 
Stanley and in favor of K-B on the three-party agreement is 
not warranted. 

J. K-B Is Bound by the Kass Extension. 

K-B argues (K-B brief, pp. 40-2) that Kass’ agreement to 
extend the time to designate a site from January 1948 to 
November 1948 is not binding because oral. 

There can be no question that K-B agreed to the extension 
and participated in it. (App. pp. 52-4). 

K-B seems to have forgotten that this is a motion for 
summary judgment, and that K-B may not merely select a 
fragment of the facts, ignoring the rest. All the facts in the 
record must be taken into consideration. 

The record before the court on these motions clearly 
shows that K-B authorized Stanley to enter into an exteru- 
sion agreement with Kass, that K-B was fully informed of 
it and approved it, and that K-B is bound by such agreement. 

Alben and Weiss, representing Stanley, met with Kogod 
and Sher, representing K-B, on August 5, 1947, and dis¬ 
cussed the designation of a site. It was agreed to postpone 
any final decision until it could be determined whether or 
not Kass would agree to extend the January 3, 1948 time 
limit for the designation of the site. Sher and Kogod, on 
behalf of K-B, requested Brylawski, of Stanley, to secure 
an extension from Kass and Kass orally agreed to extend 
the designation date until the expiration of a reasonable 
time after the Supreme Court rendered its decision in the 
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Paramount case. Sher was informed of this on December 
23,1947. (App. pp. 50-3). 

By letter dated December 29, 1947, Sber, on behalf of 
K-B, wrote to Payette stating that K-B was “unwilling to 
rely upon the oral extension of time for designation of a 
site.” He also stated that he understood that Kass had 
assured Stanley that the time for the designation of a site 
would he extended within a reasonable period after the 
. Paramount case was decided by the Supreme Court. Alben 
talked with Sher over the telephone and it was agreed be¬ 
tween them that the problem would be satisfactorily solved 
by the sending of a letter to Kass confirming the oral agree¬ 
ment. Accordingly, Payette and Weiss wrote confirming 
letters to Kass. Both of these letters were read by telephone 
to Sher and Sher approved both letters , stating that they 
covered the situation nicely. (App. pp. 53-6; 109). 

This recital of facts leaves no doubt that K-B authorized 
and knew of the extension agreement. Sher’s affidavit 
(App. pp. 107-9) contradicts this recital in some respects. 
If K-B persists in this contradiction, then there is presented 
an important question of fact which cannot be decided on a 
motion for summary judgment. If the truth of the above 
statements is admitted for the purposes of this motion, it is 
clear that the oral extension was tri-partite and that K-B 
was bound by it. 

It must therefore be assumed that there was a binding 
oral extension agreement made between K-B and Stanley 
on one side and Kass on the other , or else K-B’s motion for 
summary judgment cannot be granted. The only question 
remaining is whether or not the Statute of Frauds interferes 
with the enforceability of this agreement. 

K-B touches very lightly and gingerly on the possible 
effect of the Statute of Frauds (K-B Brief, p. 41, footnote). 
Its Brief correctly states the division in the authorities out¬ 
side the District of Columbia on the validity of an oral ex¬ 
tension, and the lack of direct authority here. 




65 


This delicate handling by K-B is justified, because the 
point has no merit. The doctrine of “partial performance” 
would take the contract out of the Statute of Frauds if the 
Statute did apply. 

If the original written contract has been partially per¬ 
formed, it then is taken out of the Statute, the Statute no 
longer applies to it, and an oral modification of its terms 
is fully binding on the parties. Kribs v. Jones, 44 Md. 396, 
408 (1876); 27 C.J. 330 §418. 

The original three-party agreement of January 3, 1946, 
between Kass, Stanley and K-B provided, inter alia, for 
the following events: 

(1) Stanley and K-B would jointly put up $45,000 
to buy up Kass’ interest in the outstanding Kass- 
Stanley contract for the MacArthur Boulevard theatre. 

(2) Stanley and K-B would jointly pay $15,000 to 
Kass for a conveyance by Kass to The MacArthur 
Corporation of premises on the westerly side of Mac¬ 
Arthur Boulevard. 

(3) A site for a “new theatre” was to be designated 
by January 3, 1948. 

(4) Under certain contingencies, Stanley and K-B 
might become jointly and severally liable for a pay¬ 
ment of $100,000 to Kass. 

Requirements (1) and (2) above were fully performed 
in early 1946. (K-B Brief, p. 7; Kass Brief, pp. 8-9) This 
payment of $60,000 to Kass is clearly the kind of sub¬ 
stantial performance of the contract which takes the whole 
contract out of the Statute. It therefore follows that, even 
if we assume that there was no “memorandum” putting 
the extension agreement into writing, the extension would 
nevertheless be binding, since the Statute of Frauds is 
wholly inapplicable. 
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K. Conclusion. 


Passing tlie question of illegality, and treating K-B’s 
motion for summary judgment on its merits, we submit 
that the motion must be denied. 

(1) K-B cannot specifically enforce the “rights of first 
refusal” on the stock of The MacArthur Corporation and 
on Stanley’s half-interest in the theatre leasehold because: 

(a) these rights do not apply to the kind of dis¬ 
position which Stanley must make to comply with the 
New York decree. 

(b) If K-B seeks to declare the agreement ambigu¬ 
ous, then parol evidence is admissible and summary 
judgment cannot be granted. 

(c) application of the “rights of refusal” would be 
inequitable. 

(2) K-B cannot confiscate Stanley’s rights in the second 
theatre because: 

(a) K-B has no right under any circumstances to 
designate a site alone. 

(b) Stanley is the only party which has the right to 
designate a site alone and no judgment or injunction 
in the Paramount case has ever disqualified Stanley 
from doing so. 

(c) If K-B seeks to declare the agreement ambig¬ 
uous, then parol evidence is admissible and summary 
judgment cannot be granted. 

(d) Stanley did designate the site within the time 
fixed in the agreement, as extended by Kass. K-B is 
bound by this extension, which is not within the Statute 
of Frauds. 
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IV. On the Merits and Ignoring the Issue of Illegality 
Eass is not Entitled to Summary Judgment. 

In the event this Court should determine, in accordance 
with our Point n, that the new theatre contract be¬ 
tween K-B, Eass and Stanley is illegal and unenforce¬ 
able, then this Court should affirm the judgment in No. 
10399 dismissing Eass’ intervening complaint, and it 
need not consider this Point IV. 

A. General Observations. 

In the Kass Brief (Kass Brief, pp. 10-11) Kass presents 
an argument in favor of the grant of summary judgment 
on the merits of Kass’ claim. 

In the court below Kass took no position whatever on any 
of the basic issues. 

Kass merely recited certain facts, set up certain theo¬ 
retical alternatives, and then asked the court to inform Kass 
of the nature of its rights. 

Kass asked for any one of the following three alterna¬ 
tives :— 

a) The K-B designation of Georgia Avenue and 
Shepherd Street was a valid designation of a site 
under the contract; or 

b) The Stanley designation of New Hampshire Ave¬ 
nue and Ethan Allan Road was a valid designation of 
a site under the contract; or 

c) Neither designation was valid and Kass is en¬ 
titled to a money judgment for $100,000 against K-B 
and Stanley jointly. 

Accordingly, Kass’ position in the lower court was 
onsupportable, since he was in fact asking the Court merely 
for an “advisory opinion”. The situation is almost exactly 
that of Duart Mfg. Co. v. Philad Co., 30 F. Supp. 777 (D. 
Del. 1939), where the Court dismissed a declaratory judg¬ 
ment petition because the plaintiff was “attempting to 
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straddle the situation” without taking any position and 
“solicits from the Court an advisory opinion”. 21 

Kass, in this Court, appears to recognize the vulnerability 
of its position and on its brief (Kass Brief, pp. 10-11) 
abandons either of the first two alternatives and takes the 
firm position that neither designation is valid, that both 
designations are ineffective and that Kass is entitled to a 
judgment for $100,000. 

As Kass says (Kass Brief, p. 11)— 

“Since Stanley had not, jointly with K-B, made the 
required designation, and could not do so under the 
Paramount case, there remains only the payment of 
the liquidated damages. This was sought by Kass’ 
motion”. 

As a result, it is now only necessary for Stanley to contest 
Kass 1 present right to a summary judgment for $100,000 
and this portion of our Brief can therefore be more re¬ 
stricted than was necessary in the lower court when Kass 
was asking for three kinds of alternative relief. 

We need not here repeat the general principles of law 
applicable to the decision of Kass’ motion since we have 
already discussed them in the previous sections devoted to 
K-B’s motion for summary judgment (pp. 41-42, supra). 
What was said as to K-B is incorporated herein by refer¬ 
ence. 

B. Analysis oi the Three-Party Agreement 

The three-party agreement is clear in setting up the 
chronology of events under it. 

(a) Kass and Stanley are to cancel the Kass-Stanley 
lease on MacArthur Boulevard, and Stanley and K-B 
are to pay Kass $45,000 for the cancellation. (App. p. 
15). 


For Supreme Court dicta condemning “advisory opinions” under the 
fuise of declaratory judgment, see Eauffmann v. Breeze Corps. Inc., 323 U.S. 
16, 324 (1945). 
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(b) Kass is to convey to The MacArthnr Corporation 
the fee to the Kass site on MacArthnr Boulevard for 
$15,000 (App. pp. 15-6). 

(c) Then nothing need happen for two years. With¬ 
in that period, Stanley, alone, or Stanley and K-B 
jointly, are to designate a site for a new theatre, which 
Kass can buy for $100,000 or less and on which Kass 
will build a new theatre. The new theatre is to be 
leased by Kass to Stanley alone, or to Stanley and 
K-B jointly, as Kass may elect (App. pp. 14, 16-7). 

(d) If no site is designated within the two years, 
then Stanley and K-B jointly and severally agree to 
pay “liquidated damages” of $100,000 to Kass. 

(e) If the site is designated, but Stanley is dis¬ 
qualified from becoming lessee or co-lessee of the new 
theatre, then K-B has an option to become sole lessee 
and if K-B exercises its option, Stanley agrees to de¬ 
posit $50,000 with Kass as security for K-B’s rent 
and accept K-B ’s covenant of indemnity. 

It is instantly apparent that the $100,000 can become 
due only if no site whatsoever is designated. If a site is 
in fact selected, then what happens thereafter, i.e., whether 
Stanley is selected by Kass as lessee or co-lessee; whether 
K-B exercises its option to become sole lessee; and whether 
Stanley puts up the $50,000 deposit as security, are all 
wholly irrelevant. Nothing that happens after the site is 
designated can possibly recreate any obligations to pay 
the $100,000. 

Kass does not contest this in its Brief; the liability to pay 
is laid squarely on the invalidity of Stanley’s designation. 
(Kass Brief, p. 10). 
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C. Kass Does Not Assert That Stanley's Designation was 

Made Too Late. 

We have already discussed in detail (supra, pp. 7, 63-64) 
the facts dealing with the Kass extension of the two year 
period. We need only point out here that Kass raises no 
question on its Brief about the “lateness” of Stanley’s 1 
designation, but attempts to invalidate it solely on the 
ground that the decree in the Paramount case enjoined 
Stanley from making the designation. 

If Kass did attempt to deny the fact of the extension or 
its validity, Kass would be estopped. 

Kass seeks summary judgment. Kass automatically 
postulates there are no material issues of fact. Therefore, 
were Kass to contest the fact of the extension, Kass would 
automatically invalidate its own motion for summary judg¬ 
ment. 

Nor could Kass admit the fact of the extension and at¬ 
tempt to deny its validity on the ground of the Statute of 
Frauds (cf. K-B Brief, p. 41). 

It is clear that a court of equity will not allow a party 
to secure an inequitable advantage through the use of the 
Statute of Frauds. This doctrine is clearly enunciated 
by Mr. Justice Cardozo in hnperator Realty Co. v. Tull, 
228 N.Y. 447, 127 N.E. 263 (1920), where he stated: 

“. . . What there may not be, when the subject-matter 
is the sale of land, is an executory agreement, partly 
written and partly oral, to which, by force of the agree¬ 
ment, and nothing else, the law will attach the attri¬ 
bute of contractual obligation. The contract, there¬ 
fore, stood unchanged. The defendant might have re¬ 
tracted his oral promise an hour after making it, and 
the plaintiff would have been helpless. He might have 
retracted a week before the closing, and if a reasonable 
time remained within which to remove the violation, 
the plaintiff would still have been helpless. Retrac¬ 
tion, even at the very hour of the closing, might not 
have been too late, if coupled with the offer of an 
extension which would neutralize the consequences of 
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persuasion and reliance . .. The difficulty with the de¬ 
fendant’s position is that he did none of these things. 
... I do not think we are driven by any requirement of 
the Statute of Frauds to sustain as lawful and effective 
this precipitous rescission, this attempt by an ex post 
facto revocation, after closing day had come and gone, 
to put the plaintiff in the wrong... . . Sometimes the 
resulting disability has been characterized as an es¬ 
toppel, sometimes as a waiver.... We need not go into 
the question of the accuracy of the description. . . . 
The truth is that we are facing a principle more nearly 
ultimate than either waiver or estoppel—One with 
roots in the yet larger principle that no one shall be 
permitted to found any claim upon his own inequity, or 
take advantage of his own wrong . . . . The Statute of 
Frauds was not intended to offer an asylum of escape 
from that fundamental principle of justice . 7 ’ 

This doctrine is also the law in the District of Columbia. 
Shell Eastern Petroleum Products v. White, 62 App. D.C. 
332, 335, 68 F.(2d) 379, 384-385 (1933); Mars v. Spanos, 78 
App. D.C. 230, 231,139 F.(2d) 369, 370 (1943). 

Kass extended the designation date from January 3, 
1948 until after the Supreme Court decision would come 
down in the Paramount case. Stanley in good faith relied 
upon this extension and refrained from any designation on 
or before January 3,1948. Stanley would be severely penal¬ 
ized if Kass could now come in, repudiate the extension 
agreement and claim that Stanley’s right to designate ex¬ 
pired on January 3, 1948. Kass would be in the inequit¬ 
able position of attempting to use the Statute of Frauds 
to repudiate an agreement, upon which Stanley relied, and 
in a situation where Stanley can never be placed back in 
the status quo ante. 

As well stated in 27 C.J. 339— 

“An oral modification of an agreement within the 
Statute of Frauds, acted upon by the parties and re¬ 
sulting in a changed position and irreparable injury 
to one of them, is frequently supported on the ground 
of estoppel.” 
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This is exactly the situation here, and the doctrine of 
estoppel would apply. 

D. Stanley's Designation was Valid. 

We therefore have, in this branch of the case, only a 
single issue:—Did the decree in the Paramount case enjoin 
Stanley from designating a site on November 23, 1948? 

At page 10 of the Brief, Kass says that Stanley was en¬ 
joined from designating a site on March 29, 1949. What 
that has to do with this case is not disclosed. That hap¬ 
pens to be the date when Kass sought intervention. The 
important date is the date when Stanley made its desig¬ 
nation. That date is November 23,1948. 

We have shown (supra, pp. 56-62) that Stanley had the 
clear right to designate alone. Kass concedes this indi¬ 
rectly on p. 10 of the Brief:— 

“Therefore Stanley could not, separately or jointly 
with K-B, designate a site . . 

What was the Paramount case status on November 23, 
1948? 

In its decree of December 1946, the three-judge court 
had restricted Stanley’s right to expand its theatre hold¬ 
ings. That decree came up for argument in the Supreme 
Court in the spring of 1948. The Supreme Court opinion 
came down in May 1948. It said, on this subject (334 U.S. 
at p. 175): 

“It follows that the provision of the decree barring 
the jive majors from further theatre expansion should 
likewise be eliminated. For it too is related to the 
monopoly question; and the District Court should be 
allowed to make an entirely fresh start on the whole of 
the problem .’’ 

There was no injunction of any kind against Stanley on 
the date the designation was made. 
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Finally, even if there was a decree enjoining theatre ex¬ 
pansion, how could that enjoin Stanley from designating 
a site for a theatre which Kass would build for someone 
else, not Stanley? Concededly, no opinion, judgment or 
injunction in the Paramount case prevents Stanley from 
designating a site for a theatre to be owned by a second 
party and leased to a third. Kass submits no argument 
which we may answer. 

E. Conclusion. 

Kass cannot have summary judgment, because: 

(1) Kass limits its right to summary judgment to the 

invalidity of Stanley’s designation of a site. 

(2) Stanley’s designation is clearly valid because: 

(a) It was made within the extended time limit, which 
Kass admits. 

(b) Stanley had the right to designate alone. 

(c) There was no injunction of any kind outstanding 
against Stanley on the date of Stanley’s designation. 

(d) No judgment or injunction—in effect at any 
time—prevented Stanley from merely designating a 
site for a theatre to be owned and operated by other 
parties. 

V. Stanley’s Counterclaim is Valid and the District 
Court Erred in Dismissing it. 

A. Nature of the Counterclaim. 

The counterclaim seeks relief in two parts. 

First, it seeks the “divorcement” of the interests of K-B 
and Stanley in the MacArthur Theatre venture strictly in 
accord with the New York decree. That decree directs the 
divorce by a “termination or cancellation” of the “agree¬ 
ments and interest in the lease.” (App. p. 162). This is to 
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be accomplished by an order of the Court directing K-B to 
join with Stanley in the cancellation and termination of the 
agreements and lease. (App. p. 157). 

Second, the counterclaim seeks the “divorcement” of the 
interests of K-B and Stanley in The MacArthur Corporation 
strictly in accord with the New York decree. That decree 
directs the divorce by a * 1 dissolution of the corporation” 
(App. p. 159). This is to be accomplished by an order of 
the Court directing K-B to join with Stanley in the legal 
dissolution of the corporation in accordance with Delaware 
law and the appointment of a receiver for its assets in the 
District of Columbia. (App. pp. 157-8). 

We may concede that there might be an argument over 
the power of the Court to cancel and terminate the lease and 
Operating Agreement (1) if they were perfectly legal agree¬ 
ments, and (2) if they contained provisions for their termi¬ 
nation inconsistent with Stanley’s prayer. 

We may further concede that there might be an argument 
over the power of the Court to act with respect to the cor¬ 
poration (1) if Stanley sought a decree here of actual disso¬ 
lution of a Delaware corporation, (2) if the relationship of 
Stanley and K-B in the corporation were perfectly legal, 
and (3) if the agreement between K-B and Stanley con¬ 
tained provisions inconsistent with Stanley’s prayer. 

But, as we will show, there is nothing to impede the Court 
from acting in accordance with Stanley’s prayers. 

(1) As to the Leasehold and Operating Agreement. 

As we have shown in our Point I, both the leasehold es¬ 
tate and the Operating Agreement are part and parcel of 
an illegal restraint of competition. 

As we have further shown in our Point HI E, even if 
the agreements were legal, the alleged “first rights of re¬ 
fusal” do not apply to the compulsory disposition of its 
interest which Stanley must make to comply with the New 
York decree. 

What defense can K-B have to the grant of this prayer 
of the counterclaim? In its reply to the counterclaim 
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(App. pp. 164-6) K-B pleads only its “right of first refusal ” 
under the illegal agreement. It pleads that Stanley’s elec¬ 
tion of remedies under the New York decree “is subject to 
the rights of (K-B) as set forth in said agreements.’’ We 
have shown that such “rights” are nil. 

(2) As to the Dissolution of The Mac Arthur Corporation. 

As we have shown in our Point I the agreement for the 
formation of The MacArthur Corporation is part and par¬ 
cel of the illegal restraint of competition. 

As we have further shown in our Point III E even if the 
agreement were legal, the alleged “first right of refusal” 
does not apply to the compulsory disposition of its interest 
which Stanley must make to comply with the New York 
decree. 

What defense can K-B have to the grant of this prayer of 
the counterclaim? In its reply to the counterclaim (App. 
pp. 162-3) K-B pleads only its “right of first refusal” under 
the illegal agreement and certain provisions of the General 
Corporation Law of Delaware. It pleads that Stanley’s 
election of remedies under the New York decree “is subject 
to the terms of the charter of said corporation, under the 
laws of Delaware under which it was issued, and of the con¬ 
tract between (K-B) and (Stanley) relating to said cor¬ 
poration.” We have shown that the “rights” under the 
contract are nil. 

There is nothing in the charter of the corporation nor 
in the General Corporation Law of Delaware which gives 
K-B any defense. Stanley does not ask this Court to dis¬ 
solve the corporation. We do not suggest that this Court 
would have jurisdiction to do so. WTiat Stanley seeks is a 
decree in personam against K-B,. a party before this Court 
and within its jurisdiction, compelling it to do something: 
namely, to “join with (Stanley) in the legal dissolution of 
The MacArthur Corporation, by unanimous consent of 
stockholders, in compliance with the laws of the State of 
Delaware. 7 * (App. p. 157). How can the law of Delaware 
be a defense to a decree which directs the parties specifically 
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to comply with, that law? How can a corporate charter be a 
defense to a decree which directs the parties to dissolve the 
corporation in strict compliance with the law of the state 
which granted the charter? 

Lastly, there is not a word in K-B’s reply to the Counter¬ 
claim suggesting any defense to the prayer for the appoint¬ 
ment of a receiver for the assets of the corporation which 
are physically located in the District of Columbia. There 
could be none, because the propriety of such a receivership 
has long since been settled in Saltz v. Saltz Bros., 65 App. 
D. C. 393, 84 F. (2d) 246 (1936), cert . den. 299 U. S. 567, 
where the facts were strikingly similar, and the appoint¬ 
ment of a receiver was affirmed. 

Both in the Saltz case and here, the corporation was a 
foreign corporation; it had no assets abroad but all its assets 
were in the District of Columbia; it had two groups of 
stockholders, each owning 50% and who were in irreconcil¬ 
able deadlock; all the stockholders were before the Court 
and subject to its jurisdiction. 

K-B in fact asserts no defense whatever. 

B. The Inconsistency of Judge McGuire's Dismissed 
of the Counterclaim. 

There is not a single word in Judge McGuire’s opinion 
(App. pp. 172-3) about the counterclaim until the final 
sentence. His opinion deals exclusively with the motions 
for summary judgment filed by K-B and by Kass, which 
were the only motions before him. No motion had been 
made by any party respecting the counterclaim, it was not 
before the Court, and it was not discussed in the briefs 
filed. 

Judge McGuire denied both K-B’s and Kass’ motions for 
summary judgment. He grounded his opinion primarily on 
illegality, and referred secondarily to the meaning of the 
three-party agreement. He then ended his opinion: 

“All of the parties in this case it appears to me are 
hoist with their own petard. This leaves the matter in 
this posture. The motions for summary judgment as 
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stated are denied, Stanley is left to comply with the 
terms of the New York decree, and both complaint and 
counterclaim are dismissed by the court sua sponte.” 
(App. p. 173). 

The inconsistency of this concluding sentence is apparent 
on its face. The Court recognized Stanley’s obligation to 
comply with the New York decree, and ‘ 1 divorce” its joint 
interests with K-B. This was correct. It denied K-B the 
right to have this “divorce” carried out on K-B’s terms; 
i.e., the terms of the illegal agreements. This was also cor¬ 
rect. But at the same time it denied Stanley the right to 
have the “divorce” carried out on the full terms of the New 
York decree, and wholly apart from the illegal agreements . 
This we cannot follow. 

If Stanley cannot carry out all the terms of the New York 
decree without reference to, and wholly apart from, the 
illegal agreements, how can the New York decree be fully 
enforced? 

It is quite true that, if this Court sustains that part of 
Judge McGuire’s order which dismisses K-B’s complaint 
and invalidates the “rights of first refusal,” Stanley be¬ 
comes free to seE its shares in the corporation, and its half¬ 
interest in the lease, to any purchaser in a free, open market. 
But suppose there will be no such purchaser? Suppose no 
party will evidence any interest in becoming a 50% partner 
with K-B for the indefinite future? Suppose only K-B will 
buy on any terms? Suppose Stanley can only seE its 50% 
interest as such at a complete sacrifice of its value? 

The New York decree takes care of that eventuality, 
nicely. It gives Stanley a method of avoiding the offering 
of an unsalable 50% interest. It provides a method by which 
the entire 100% venture wiU be offered for sale. 22 This as¬ 
sures the receipt of the full, fair market value. The pro- 

22 We wish to point out here again that such a sale cannot result in the 
elimination of the competition of an independent exhibitor. Stanley cannot 
be the purchaser. Only an independent can become the owner and operator 
of the MacArthur Theatre. If K-B buys, then K-B becomes the owner and 
operator. If K-B does not buy, then some other independent will buy a nd 
become the owner and operator. 
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ceeds, of course, will be divided equally between K-B and 
Stanley, as half-owners each in the venture. We may as¬ 
sume that this was inserted in the New York decree to carry 
out the general rule that divestitures and dissolutions in 
anti-trust cases are to be carried out in such a way as not to 
destroy values or to impose unnecessary burdens or hard¬ 
ships upon the defendant. See Hartford Empire Co. v. 
United States, 323 TJ. S. 386, 409, 416 (1945). 

What Stanley seeks in the counterclaim is the aid of this 
Court in order to comply with all the terms of the New York 
decree. It is not enough to say that Stanley can sell its half 
interest in the open market, free from any “rights of first 
refusal” in K-B, and therefore needs no other relief. That 
would, in effect, be a rewriting by this Court of the New 
York decree to eliminate half of its terms. It would place 
this Court in the position of wiping out part of the remedial 
provisions of an anti-trust decree entered by another court. 

C. Conclusion. 

K-B itself urges that the K-B-Stanley joint venture must 
be terminated, and concedes that 

“_we have a situation where both parties seek a dis¬ 

solution of the existing joint venture, and the only 
question left for decision is the basis on which such 
dissolution shall take place.” (K-B Brief, p. 33). 

K-B itself agrees that the New York decree gives Stanley 
the option 

“. . . to divest themselves of their interests either by 
dissolution or sale of their interest, depending upon 
which of these procedures is legally available under the 
terms of the contractural arrangements existing with 
its respective partners.” (K-B Brief, p. 34). 

If, as we have shown and as Judge McGuire decreed, there 
are no contractural arrangements which limi t the exercise 
of the options, then Stanley is entitled to the full benefit of 
both options. If so, and if one option necessitates the aid of 
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this Court in the form requested in the Counterclaim, then 
the decree of Judge McGuire dismissing the counterclaim 
is not only inconsistent with the New York decree, but it is 
inconsistent with K-B’s own concessions as to Stanley’s 
rights. 

If, as Judge McGuire himself says, Stanley is to proceed 
to comply with the New York decree, then the dismissal of 
the counterclaim merely means that Stanley has to start 
over again with a new action to secure the same result. It 
would serve no purpose, in the speedy determination of these 
issues, and in the speedy compliance with the New York 
decree, for Stanley to be compelled to institute a new action 
rather than continue with the counterclaim already filed. 

We can only suggest that the inclusion by Judge McGuire 
of the dismissal of the counterclaim in his opinion was an 
inadvertence on his part because of the obvious internal in¬ 
consistency between that dismissal and his direct recognition 
of Stanley’s obligations to comply with the New York 
decree. 

As we have said, Judge McGuire was correct in his ruling 
that the agreements on which K-B and Kass proceeded were 
illegal and unenforceable. If these agreements are illegal 
and if, nevertheless, Stanley and K-B’s joint relationships 
must be severed, Stanley needs, and its counterclaim asks, 
the Court’s aid in that severance. Stanley requests this 
Court to require K-B, as the other party to the joint venture, 
to join with Stanley in the destruction of the various crea¬ 
tures of the illegal arrangements, namely, The MacArthur 
Corporation, the joint lease, and the operating agreement, 
which creatures, until destroyed, impede Stanley’s com¬ 
pliance with the New York decree. 

Since the counterclaim seeks only full compliance with 
the New York decree, and seeks no enforcement of cmy of 
the illegal agreements , the order of the District Court dis¬ 
missing the Counterclaim should be reversed and this por¬ 
tion of the action remanded for further proceedings. 
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CONCLUSION. 

For the reasons herein set forth it is respectfully sub¬ 
mitted that the judgment of the District Court in No. 10398, 
dismissing K-B’s complaint, should be affirmed; the judg¬ 
ment in No. 10399, dismissing Kass’ intervening petition 
should be affirmed; and that the judgment in No. 10400, 
dismissing Stanley’s counterclaim, should be reversed and 
the counterclaim should be remanded for further proceed¬ 
ings. 

Respectfully submitted, 

Philip W. Amram, 

James M. Carlisle, 

Attorneys for Appellee in Nos. 10398 
and 10399 and for Appellant in No. 
10400. 
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FOREWORD. 

In accordance with the leave of Court heretofore granted 
this consolidated brief is being filed covering the position 
of the plaintiffs, Fred S. Kogod and Max Burka, in the three 
cases involved in this consolidated appeal. 

Part I of this brief will set forth the plaintiffs’ position 
as appellants in No. 10398; Part II, their position as appel¬ 
lees in No. 10400; and Part III, their position as appellees 
in No. 10399. 


PARTI. (No. 10398) 

The District Court Erred in Dismissing the Complaint 
Against Stanley Company in No. 10398; and Appellants 
Are Entitled to Summary Judgment With Respect to 
Both the Mac Arthur and the Second Theatres. 

This portion of our brief is in reply to the answer of 
Stanley Company as set forth in all of its brief through 
page 73. (The plaintiffs’ position regarding Stanley’s 
cross appeal appears in Part II below, and regarding 
Kass’s appeal in Part III below.) We will here first con¬ 
sider briefly Stanley’s contentions on the question of ille¬ 
gality. We will then show why there are no genuine issues 
of fact to justify denying our motion for summary judg¬ 
ment. 

(a) Stanley’s position as to the illegality of the transaction 
is totally without merit. 

The reason given by the court below for dismissing the 
suit was that the agreements between plaintiffs and Stan¬ 
ley for the joint ownership and operation of the MacAr- 
thur Theatre were “part and parcel of what has been held 
by the Supreme Court to be an unlawful combination in 
restraint of trade and illegal, therefore, per se.” (App. p. 
172.) 

With this reasoning Stanley does not agree. It recog¬ 
nizes that partnerships or joint ventures such as the Mac- 
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Arthur Theatre operation are not illegal per se under the 
decision in U. S. v. Paramount Pictures, et al., 334 U. S. 
495,92 L. ed. 1260, 68 S. Ct. 1107; particularly in view of the 
holding of the Circuit Court of Appeals for the Second Cir¬ 
cuit in Fifth & Walnut, Inc. v. Loew’s, Incorporated, 2 Cir., 
176 F. (2d) 587, where the court said, at p. 590: 

Likewise, the joint operation of the Brown Theatre by 
one independent exhibitor and a subsidiary of one of 
the defendants (Loew’s) was a type of activity which 
would not be unlawful unless a conspiracy to monopo¬ 
lize or restrain commerce by means of that activity was 
found by the jury to exist as to some of the defendants 
in the present action. The condemnation of joint in¬ 
terests in the decision in U. S. v. Paramount Pictures 
Inc., D. C. S. D. N. Y. 70 F. Supp. 53, is not to be re¬ 
garded as a declaration that joint ownership as such is 
illegal. * * * Of course, no one could reasonably con¬ 
tend that every joint ownership of a theatre, irrespec¬ 
tive of all surrounding circumstances, is a violation of 
the Sherman Antitrust Act; and no such decision has 
ever been made. 

The above decision is entitled to added weight by reason 
of the fact that Judge Augustus N. Hand, who wrote the 
opinion of the District Court in the Paramount case, par¬ 
ticipated in the decision of the Court of Appeals in the 
Fifth <ft Walnut case. 

Recognizing that the decision below may not be sustained 
for the reasons given by the trial court, Stanley seeks to 
sustain the judgment on an entirely different theory. It 
says that the illegal conduct of Warner Bros, which was 
condemned by the courts in the Paramount case is entirely 
extraneous to the issues in this case; that while partner¬ 
ships or joint ventures are not illegal per se under the Par¬ 
amount decision, the legality or illegality of each partner¬ 
ship or joint venture must be determined on the basis of 
the peculiar facts and circumstances surrounding each 
case; that the contracts here involved are illegal because 
they had the effect of eliminating all competition between 
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K-B and Stanley in the MacArthnr section of Washington, 
which is an entirely separate and distinct geographical area 
from the rest of the City of Washington. 

It should be noted at the outset that this argument is not 
based on any finding made by the court below. The trial 
court did not find that the MacArthur neighborhood was a 
separate and distinct geographical area from the rest of 
the city for Sherman Act purposes. Nor could it have so 
found; first, because the question was never raised by any 
of the parties and, second, because there were no facts be¬ 
fore the court from which such a finding could be made. 
Stanley now suggests that this court may so find as a mat¬ 
ter of law on the basis of judicial knowledge. 

A quick glance at a map of Washington will demonstrate 
the unsoundness of the contention. The MacArthur neigh¬ 
borhood is not separated from the rest of the city by any 
physical barriers. In common with most other areas in the 
District of Columbia, it merges almost imperceptibly into 
a number of other areas of the city such as Glover Park, 
Wesley Heights, Spring Valley and Potomac Heights. It is 
readily accessible to the downtown section of Washington, 
which can be reached by public conveyance from the Mac¬ 
Arthur Theatre in a matter of 15 or 20 minutes. By pri¬ 
vate automobile, the downtown area as well as almost all 
of Northwest Washington can be reached in an even shorter 
time. 

There is nothing unique about the MacArthur area. 
It does not differ in any way from any other neighborhood 
area in the City of Washington. Should the court hold that 
the MacArthur area is a separate and distinct geographical 
area for Sherman Act purposes, presumably the same rule 
would apply to Friendship Heights, Cleveland Park, Chevy 
Chase, Takoma Park, Brookland, Lincoln Park, Anacostia, 
Congress Heights and many other similar areas throughout 
the city. If it is unlawful for two present or prospective 
theatre owners to join forces in the operation of a theatre 
in the MacArthur area, it would likewise be unlawful for 
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the owners of neighborhood theatres in any other section 
of the city to join forces. To so hold would come pretty 
close to saying that joint ownership of neighborhood the¬ 
atres in the City of Washington is illegal per se. 

The Sherman Act is applicable not only to the motion 
picture industry but to all other industries as well. It would 
be strange indeed if two neighborhood shoe stores, grocery 
stores or department stores in an outlying section of the 
city were prohibited by the Sherman Act from merging 
their operations or selling out one to the other because of 
the fact that they happen to be the only stores engaged in 
a particular business in a given section of the city, whereas 
the same prohibition would not apply to tw-o similar but 
much larger concerns in the downtown area. Stanley ar¬ 
gues that the Woodward & Lothrop-Palais Royal merger 
is distinguishable because there were a number of other 
competing department stores in the downtown area. On 
Stanley’s argument, if W'oodward & Lothrop and Palais 
Royal each had a branch store in the MacArthur neighbor¬ 
hood, the downtown merger would be legal but the merger 
of the branch stores would be violative of the Sherman Act. 

Needless to say, no such rule has ever been enun¬ 
ciated by any court. Indeed, to so hold would be to 
pervert the basic purpose of the Sherman Act by applying 
a stricter rule to small neighborhood merchants than is 
applicable to the larger downtown establishments. Under 
Stanley’s theory, Warner could acquire Loew’s Capital and 
Palace Theatres in downtown Washington while two com¬ 
peting neighborhood theatres in Anacostia, Brentwood or 
Chevy Chase would be forever barred from selling out to 
each other. 

It is true that the test of reasonableness under the Sher¬ 
man Act is not determined by the extent of the commerce 
involved or the size of the geographical area in question. 
However, for the purpose of determining whether or not 
there has been a monopolization or restraint of trade in a 
geographical area, it is important to have a real and not a 
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fictitious geographical area. It has never been suggested 
that the corner grocer at Connecticut and Nebraska Ave¬ 
nues is a monopolist by reason of the fact that he operates 
the only grocery store at the intersection of Connecticut 
and Nebraska. If a geographical area is made small enough, 
every business man can be said to be a monopolist. 

In the recent case of United States v. Columbia Steel 
Company. 334 U. S. 495, 92 L. ed. 1533, 68 S. Ct. 1107, 
which arose under the Sherman Act and not under Sec¬ 
tion 7 of the Clayton Act, the Supreme Court considered 
the entire western part of the United States as a separate 
geographical area for the purpose of determining whether 
the merger resulted in a substantial lessening of competi¬ 
tion. 1 If the geographical area had been limited to the im¬ 
mediate vicinity of Consolidated’s plants, there would have 
been an obvious elimination of competition. But the court 
held that the merger did not violate the Sherman Act be¬ 
cause there still remained substantial competition in the 
eleven-state area in the western part of the United States 
in which both companies formerly did business. 

If this court is to take judicial notice of the facts, it can 
judicially note that there are no department stores in the 
MacArthur neighborhood, nor are there any shoe stores, 
furniture stores, ladies’ ready-to-wear shops or jewelry 
stores. To supply their needs in these and other respects 
the inhabitants of the MacArthur neighborhood must do 
their shopping downtown or elsewhere in Washington. 
Prior to the construction of the MacArthur Theatre the 
people in this area who enjoy motion pictures must have 
seen them, either in the downtown theatres or in other 
neighborhood theatres in the City of Washington. 

The ready accessibility of the MacArthur area to down¬ 
town Washington is recognized in the motion picture in- 

i In footnote 7 at page 507 of the opinion the Court said: 

“It must be assumed, however, that the public policy announced by 
Section 7 of the Clayton Act is to be taken into consideration in determin¬ 
ing whether acquisition of assets of Consolidated by United States Steel 
with the same economic results as the purchase of the stock violates the 
prohibitions of the Sherman Act against unreasonable restraints. * * 
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dustry by the practice of granting a clearance of 21 days to 
all first run downtown theatres in Washington, including 
Stanley’s Warner Theatre, over all neighborhood theatres 
in the metropolitan area of Washington, including the Mac- 
Arthur. In the Paramount case it was held that, while 
clearance was not unlawful per se, there could be no clear¬ 
ance between theatres not in substantial competition. The 
fact that Stanley exacts a 21 day clearance in favor of its 
downtown Warner Theatre over the Mac Arthur in and of 
itself demonstrates that Stanley recognizes the substantial 
nature of the competition between the two. If the Mac- 
Arthur Theatre is in fact in a separate geographical area 
from the rest of the city, there could be no clearance be¬ 
tween it and the downtown theatres nor, for that matter, 
between downtown and most of the other outlying neigh¬ 
borhood houses in the District of Columbia. Stanley would 
be the first to resist such a contention if it were made by 
anyone else. 

Nothing is added to Stanley’s argument by the sugges¬ 
tion that the vice in the MacArthur partnership lies in the 
fact that it completely eliminated all competition in the 
area as between Stanley and K-B. Every merger between 
two competitors and every acquisition by one competitor of 
the assets of another eliminates all competition as between 
them. No more was done here than in the case of any other 
ordinary business acquisition or merger. No agreements 
were made which prevented any prospective competitor 
from coming into the area. Nor did the parties enter into 
a combination or conspiracy with the distributors of mo¬ 
tion pictures, similar to that condemned by the court in 
White Bear Theatre Corporation v. State Theatre Corpora¬ 
tion, 8 Cir., 129 F. (2d) 600, which would in any way prevent 
any competing exhibitor from obtaining pictures for his 
theatre. The channels of commerce in motion pictures were 
as open after, as before, the merger. There was nothing 
about this joint venture to distinguish it in any way from 
any other similar business venture, nor from any other 
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joint venture with which the court was concerned in the 
Paramount case. As such, it was clearly not illegal per se; 
nor can its status he changed by arbitrarily treating an 
integral part of a large metropolitan center as a separate 
and distinct geographical area. 

The agreement of the parties not to become interested in 
the operation of any theatre thereafter to be constructed 
within a radius of two miles of the MacArthur was not, as 
contended by Stanley, a recognition by the parties that the 
MacArthur was in a separate competitive area. It was 
rather a recognition of a rule well established in the law 
of partnerships that neither partner will take any separate 
action which will interfere with the success of the partner¬ 
ship venture. Even without the agreement, either partner 
could undoubtedly have been prevented from building a 
competing theatre nearby. Since most neighborhood the¬ 
atres in the City of Washington are approximately two 
miles apart, that figure was used by the parties in fixing 
the limit of permissible conduct as between themselves. 

Basically, the issues in this case are very simple. The 
case arises because, and only because, Stanley is required 
to dispose of its interest in the MacArthur Theatre by rea¬ 
son of its unlawful conduct as found by the court in the 
Paramount case. But for the Paramount decision, the joint 
venture could have continued and this case would never 
have been brought. The court in the Paramount case found 
that the defendants had exercised such control over motion 
picture distribution and exhibition throughout the United 
States that they should be required to dispose of their joint 
interests even though innocently acquired. K-B was not a 
party to the Paramount case; nor have any of its activities 
ever been held to be violative of the Sherman Act. 

Since Stanley must, of necessity, dispose of its interest 
in the MacArthur Theatre, the only question for decision is 
upon what terms. K-B says that the dissolution should be 
upon the terms previously agreed to by the parties. Stan¬ 
ley says that this would constitute confiscation and sug- 
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gests instead that the property he sold at auction to the 
highest bidder. 

K-B is under no compulsion to dispose of its half interest 
in the theatre. Likewise, there is nothing to prevent K-B 
from buying Stanley’s interest through private negotiation 
or at public auction. If it is not unlawful for K-B to ac¬ 
quire Stanley’s interest at either public or private sale, why 
should it be deemed illegal for it to acquire Stanley’s inter¬ 
est at the price previously agreed upon? Since the con¬ 
tracts between the parties are neither illegal per se nor by 
reason of any facts peculiarly applicable to them, there is 
no reason why they should not be enforced. 

Furthermore, even if the court were to hold that the part¬ 
nership was illegal per se or by reason of any facts peculiar 
to it, there would still be no reason why the provisions 
relating to the dissolution of the partnership should not be 
enforced. The test applied by the courts in determining 
whether or not a particular contract will be enforced is 
whether enforcement would have the effect of accomplish¬ 
ing an illegal objective. In Continental Wallpaper Com¬ 
pany v. Voight & Sons Co., 212 U. S. 227, 53 L. ed. 486, 29 
S. Ct. 280, relied on by the court below, the Supreme Court 
said at p. 261: 

If judgment be given for the plaintiff, the result beyond 
all question, will be to give the aid of the court in mak¬ 
ing effective the illegal agreements that constituted the 
forbidden combination. 

For that reason enforcement was denied. On the other 
hand, in Connolly v. Union Sewer Pipe Company, 184 U. S. 
540, 46 L. ed. 679, 22 S. Ct. 431; D. R. Wilder Co. v. Corn 
Products Refining Co., 236 U. S. 165, 59 L. ed. 520, 35 S. Ct. 
398; A. B. Small Co. v. hamborn <& Co., 267 U. S. 248, 69 
L. ed. 597, 45 S. Ct. 300; and Bruce’s Juices v. American 
Can Co., 330 U. S. 743, 91 L. ed. 1219, 67 S. Ct. 1015, the 
court found that no such result would follow and ordered 
the contracts to be enforced. As stated by the court in the 
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Bruce’s Juices case, where the contract sued upon is not 
intrinsically illegal and where enforcement will not have 
the effect of accomplishing illegal ends, enforcement will 
not be denied. 

Whether or not the MacArthur joint venture is deemed 
illegal, certainly its dissolution is not. On the contrary, 
dissolution is exactly what was ordered by the court in the 
Paramount case. Nor will acquisition of Stanley’s interest 
by K-B have the effect of accomplishing illegal ends. As 
an independent theatre owner K-B has a perfect right to 
' acquire Stanley’s interest and operate the theatre. Thus, 
if K-B’s rights under the contract are enforced, the very 
object of the Paramount decree will have been achieved. 
If K-B may acquire the theatre at public auction or by 
private negotiation, it is difficult to see what public benefit 
can result from refusing to permit it to acquire the theatre 
on the basis mutually agreed upon by the parties at an 
earlier date. The antitrust laws do not require a party to 
go all around Robin Hood’s barn to arrive at the same des¬ 
tination. 

(b) Plaintiffs are entitled to summary judgment since all of the 
supposed issues of fact are bogus on their face. 

(1) General Observations. 

Ordinarily, of course, a court will not grant summary 
judgment wherever the pleadings and affidavits leave a gen¬ 
uine issue of fact. To this extent we cannot quarrel with 
the statements of Stanley on pp. 40, 41 and 42 of its brief. 
On the other hand, the issue of fact must be a genuine issue; 
otherwise the whole purpose of the summary judgment pro¬ 
cedure could be thwarted by the ingenuity of counsel in cre¬ 
ating spurious and unreal issues. 

It is our position here that, despite all the skill of Stan¬ 
ley’s counsel, there are no genuine issues of fact left in the 
case, and plaintiffs are entitled to summary judgment on 
the basis of defendants’ own pleadings and affidavits. 
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(2) Under Stanley’s own answer and affidavits the tc rights 
of first refusal” given to K-B were explicitly intended 
to apply to the contingency of a court decree requiring 
Stanley to dispose of its interests in the MacArthur 
Theatre . 

Stanley first relies on the general rule that agreements 
limiting the free disposition of shares of stock are strictly 
construed and do not apply to an involuntary disposition 
except where this is explicitly contemplated. Whatever 
may be said for this proposition as a general statement of 
law, it has no application to the facts of this case. Here, 
Stanley in its answers and affidavits conceded from the start 
that the options given to K-B were explicitly designed to 
cover the contingency of a decree requiring Stanley to dis¬ 
pose of its interests in the MacArthur Theatre. 

It should be recalled that the chief issue in the early 
stages of this litigation was whether the rights of first re¬ 
fusal could be exercised by K-B immediately after the 
Supreme Court handed down its opinion on May 3, 1948 or 
whether they had to await the entry of a final decree by the 
District Court. Thus, the Weiss affidavit of October 7,1948, 
filed by Stanley before the final decree had been rendered in 
New York, assumed throughout that the options were ex¬ 
plicitly intended to cover involuntary dispositions under 
court decree. The only doubt was whether the parties con¬ 
templated an interlocutory as well as a final court decree. 
That one or the other type of decree was contemplated was 
never questioned. Thus, Weiss’s sworn affidavit stated 

4 * These provisions were intended to take care of the 
contingency that some final decree might be entered in 
the future in the case of U. S. v. Paramount, et al. 
which would specifically direct the defendant to dis¬ 
pose of its stock in The MacArthur Corporation or 
would specifically require the defendant to divest itself 
of its interest under the lease.” (App. pp. 70, 71 )* 


l Emphasis added. All emphasis herein added unless otherwise noted. 
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The same admission is found in paragraph 16 of Stanley’s 
answer of April 7,1949 (App. 152). 

In the light of these explicit admissions as to the meaning 
of the rights of first refusal, Stanley is obviously precluded 
from now claiming that they were not really intended to 
apply to any involuntary disposition, whether required by 
an interlocutory or a final decree. The summary judgment 
procedure would become a farce, if litigants could thus re¬ 
pudiate their own sworn affidavits in order to create issues 
of fact flatly contradictory to the positions explicitly ad¬ 
mitted in those affidavits. 

Nor is there any substance to Stanley’s suggestion that 
there is any longer a material issue between the Sher affi¬ 
davit and the Weiss affidavit with respect to the rights of 
refusal. The Weiss affidavit which was filed in October of 
1948 (prior to the consent decree in the District Court) as¬ 
serts that the parties had in mind not merely the contin¬ 
gency that the government should be successful but also that 
Stanley should be required to dispose of its stock by a 
“final decree.” Today, obviously, this presents no genu¬ 
ine issue since a “final decree” has been rendered in the 
New York proceedings, so as to vest plaintiff with the right 
to exercise its first refusal rights even under the Weiss ver¬ 
sion of the negotiations. (App. pp. 158, 161) 

Nor can any distinction be made between the rights of 
first refusal as to the corporate stock and as to the lease¬ 
hold interest, because of the differences in wording referred 
to by Stanley. Such linguistic differences might have been 
material if the two transactions had been independent of 
each other. Here, however, the two documents are plainly 
to be read in pari materia. Furthermore, any linguistic 
differences become wholly immaterial in the light of Stan¬ 
ley’s admission of record in the Weiss affidavit that both: 

“The provisions for the ‘rights of refusal’ on the 
stock and on the leasehold interests were intended to 
take care * • * of the contingency that some final decree 
might be entered in the future in the case of U. S. v. 


13 


Paramount, et al. which would specifically direct the 
defendant to dispose of its stock in The MacArthur 
Corporation, or would specifically require the defen¬ 
dant to divest itself of its interest under the lease.” 
(App. pp. 70, 71) 

(3) The New York decree cannot he construed so as to 
destroy K-B’$ rights of first refusal. 

As already noted, both the Weiss affidavit (App. pp. 70, 
71) and Stanley’s answer (App. p. 152) concede that K-B’s 
rights of first refusal as to both the stock and the leasehold 
were explicitly intended to cover “the contingency that 
some final decree might be entered in the future in the case 
of U. S. v. Paramount et al. which would specifically direct 
the defendant to dispose of its stock in The MacArthur Cor¬ 
poration, or would specifically require the defendant to di¬ 
vest itself of its interest under the lease.” (App. pp. 70, 

71) 

Has this contingency arrived? Stanley claims that the 
contingency has not arrived since under the language of the 
consent decree in U. S. v. Paramount (App. p. 159) the 
Warner defendants are only required to “divest” them¬ 
selves of all their interests in the MacArthur Theatre and 
that since the court allowed such divestiture to occur either 
through a sale of Warner’s interest or a dissolution of The 
MacArthur Corporation and the lease arrangements, Stan¬ 
ley has not been “specifically directed” to dispose of its 
interest in the stock. 

This is an obvious misreading of the decree. Its plain 
meaning is to require Stanley to divest itself of 
its interests through either a sale of its interests 
or through a dissolution of The MacArthur Corpora¬ 
tion (whichever of these alternatives is available 
to it), and not to reward Stanley by conferring upon 
it the power unilaterally to cut down rights of first re¬ 
fusal previously given to third parties. Clearly the pro¬ 
visions in the decree requiring Stanley to “dispose of” its 
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stock and “divest itself” of its interest in the leasehold con¬ 
stitutes the very type of “final decree” which the contracts 
contemplated, and Stanley cannot defeat its contract obli¬ 
gations because it could have disposed of its interests other¬ 
wise had these contract obligations not existed. To permit 
such lifting of itself by its own boot straps would be to 
allow the sort of legal legerdemain rejected so forcefully 
in Eagan v. Dundore, 185 Md. 86, 43 A. (2d) 181,160 A. L. 
R. 517, discussed at length at pages 35 and 36 of our origi¬ 
nal brief. 

(4) There is not a scintilla of evidence to support the claim 
of “inequitable forfeiture.” 

With all deference to Stanley’s counsel, we respectfully 
submit that this branch of Stanley’s case represents a mas¬ 
terpiece of dialectical non-sequiturs. 

The MacArthur Corporation has among its assets, be¬ 
sides the MacArthur Theatre, a vacant piece of land which 
wtas carried on the books of the corporation at a very low 
figure. When Stanley, in the District Court, claimed that 
it would be inequitable to include this land at book value as 
part of the assets covered by the first refusal option, K-B 
explicitly offered to have the vacant land excluded in de¬ 
termining book value and to have said land sold separately 
and its proceeds divided between K-B and Stanley. This 
olfer of K-B, which is completely ignored in Stanley’s brief, 
is thus set forth in the affidavit of appellant Fred S. Kogod 
filed October 11,1948 (App. p. 101): 

“Affiant further states that plaintiffs herein have at 
all times been ready and willing to sell such property 
for $45,000 and are ready and willing to sell such prop¬ 
erty to the defendant or to others for that price today; 
that if an offer in the sum of $45,000 shall not be forth¬ 
coming, plaintiffs are willing to give consideration to a 
lesser amount; that plaintiffs have never taken the po¬ 
sition in any of the negotiations with the defendant 
that the former Kass site was to he sold to plaintiffs at 
book value and do not take that position today. Plain- 
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tiffs are perfectly willing to hcuve the former Kass site 
sold for what it will bring as an entirely separate and 
distinct transaction from the transactions relating to 
the theatre property” 

In the light of this offer of K-B to eliminate the vacant 
tract of land from the formula set forth in its contract cov¬ 
ering the corporate stock, there is an utter non-sequitur in 
Stanley’s argument that “K-B gets a windfall in that 
amount to which K-B concedes it is not entitled”, since the 
whole point of K-B’s so-called “concession” was to dis¬ 
claim the vacant land and thus eliminate the very “wind¬ 
fall” about which Stanley complains. 

Even more unfounded is the argument that an “inequita¬ 
ble forfeiture” would be worked by enforcing the contrac¬ 
tual rights of first refusal as to the leasehold interest. For 
this leasehold interest, the contract provided that K-B was 
to pay Stanley an amount equal to one-half of a sum repre¬ 
senting four times the average annual profit derived from 
the operation of the MacArthur Theatre during the years 
preceding the sale of the interest in the leasehold (App. p. 
82). As to this formula, Stanley argues that since the 
theatre lost money in its early years, and is now making 
more money, Stanley should be allowed to postpone its dis¬ 
position of the leasehold interest “until the last minute” 
so as to obtain “as fair a return as possible from the assets 
it was obligated to dispose of.” 

We submit, however, that no genuine issue of fact is pre¬ 
sented here requiring a trial on any issue of “inequitable 
forfeiture.” At most, we have a narrow question of com¬ 
puting the exact compensation payable to Stanley under 
the contract formulae. The presence of such an issue, of 
course, does not preclude the entry of an order granting the 
motion for summary judgment under Rule 56d of the Fed¬ 
eral Rules of Civil Procedure. 
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(5) Conclusions as to K-B’s right to summary judgment. 

To summarize, we submit that the case should be re¬ 
manded with instructions to grant K-B’s motion for sum¬ 
mary judgment with respect to the MacArthur Theatre, for 
the following reasons: 

1. The argument that rights of first refusal do not apply 
to involuntary transfers is not available here since Stanley 
has admitted of record that the rights were intended to ac¬ 
crue when a “final” decree was rendered in the New York 
proceedings requiring it to dispose of its interests in the 
MacArthur Theatre. 

2. The New York Consent Decree requiring Stanley to 
dispose of its theatre interests was a “final” decree, so 
that on Stanley’s own interpretation of the contract, K-B 
became vested with the right to acquire Stanley’s interests 
in accordance with the option provisions. 

3. Enforcement of the rights of refusal would not be in¬ 
equitable since (a) as to the stock, K-B has at all times 
been willing to exclude the vacant land from the book value 
computations; (b) as to the lease, application of the formula 
for one-half of four times the average annual profits in 
determining the price for the leasehold is exactly what the 
parties agreed upon; and (c) in any case, summary judg¬ 
ment will be granted even though a further hearing may be 
necessary on the measure of damages or the quantum of 
relief. Federal Rules of Civil Procedure, Rule 56(d). 

PART H. (No. 10400) 

The District Court Was Correct in Dismissing 
Stanley’s Counterclaim. 

This part of our brief answers that portion of Stanley’s 
brief, beginning on page 73, relating to its counter-claim. 
(The plaintiffs’ position regarding their appeal in No. 
10398 appears in Part I above, and regarding Kass’s ap¬ 
peal in No. 10399 appears in Part III below). We will here 
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first consider why Stanley cannot, with clean hands, at the 
same time repudiate its contracts for illegality and ask a 
Court of equity to liquidate its interests thereunder. We 
will then show why, illegality aside, Stanley cannot enforce 
a dissolution of the MacArthur enterprise in repudiation of 
the rights of first refusal which it admittedly gave K-B in 
contemplation of the precise contingency which has oc¬ 
curred. 

(a) If any party is barred from judicial relief because of 
“Illegality” it is Stanley rather than K-B. 

Stanley takes the astonishing position that it can, in one 
breath, repudiate K-B’s contractual rights of first refusal 
as being tainted with illegality and, in the next breath, seek 
the assistance of a court of equity to enable it to realize the 
maximum profit from its investment under these very same 
contracts. 

In developing this argument, Stanley complains that if 
it cannot subject K-B to a receivership and forced sale of 
the theatre to a third party, Stanley may be left in the 
dilemma of having to sell its one-half interest to a 
purchaser “in a free, open market’* or else deal with K-B 
on the terms of Stanley’s original bargain. To avoid these 
alternatives, Stanley wants a receiver appointed and K-B’s 
interests disposed of along with Stanley’s to a third party 
so as to assure “the receipt of the full, fair market value.” 

We submit that no court should be a party to such an 
unconscionable attempt by a litigant to repudiate its con¬ 
tractual obligations on the ground that the contract in 
question was tainted with illegality and at the same time 
ask that court to assist it in obtaining a greater return 
from its investment than the contract itself gave it. In 
effect, Stanley asks that it be rewarded for its own miscon¬ 
duct by getting the benefits of the contracts on the Mac¬ 
Arthur enterprise without having to honor its contractual 
obligations relating to that enterprise. Merely to state this 
position is sufficient demonstration of its absurdity. 
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(b) Illegality aside, defendant’s counter-claim was 
properly dismissed. 

For the reasons set forth in our original brief and in Part 
I (a) of this brief, the District Court clearly erred in re¬ 
fusing upon grounds of illegality from considering the 
merits of the K-B-Stanley controversy. 

Turning to the merits, it is clear that Stanley’s position 
rests upon a flagrant misconstruction of the meaning and 
legal effect of the New York decree. Stanley has admitted 
of record that K-B’s rights of first refusal were intended 
to cover “the contingency that some final decree might be 
entered in the case of TJ. 8. v. Paramount, et al., which 
would specifically direct the defendant to dispose of its 
stock in The MacArthur Corporation, or would specifically 
require the defendant to divest itself of its interest under 
the lease.” (App. pp. 70, 71, 152). That contingency oc¬ 
curred when the New York decree was entered. 

As we pointed out in our main brief, (pages 34, 35) the 
plain meaning of the New York decree was to require 
Warner Bros, to dispose of its interests in both the stock 
and the lease. The provision giving the alternative methods 
of sale or dissolution was not intended to, and could not, 
enlarge Warner Bros.’ rights vis-a-vis K-B. The effect 
of the decree was merely to allow Warners to exercise 
whichever of the two alternative means of disposition were 
practically and legally available to them. Here, the alter¬ 
native of voluntary dissolution is not available to Stanley 
since Stanley owns only half of the enterprise and, besides, 
has already granted K-B contractual first refusal rights 
which K-B desires to exercise; and Stanley cannot avoid 
and repudiate these contractual first refusal rights by its 
own ex parte “election” to impose upon K-B the alter¬ 
native of involuntary dissolution through receivership. 
(See also discussion, supra, at pages 13-14.) 
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PART HI 

With Regard to the Second Theatre, Kass Is Not 
Entitled to Recover. 

This part of our brief is in answer to the appeal of Kass 
Realty Company, Inc. (referred to as “Kass”) appellant 
in No. 10399. (Plaintiffs’ positions regarding their appeal 
in No. 10398 and Stanley’s cross appeal in No. 10400, are 
discussed in Parts I and II, supra). 

(a) As to the illegality issue. 

If Stanley is correct that K-B is barred by “illegality” 
from enforcing its rights of first refusal to the Mac Arthur 
Theatre in No. 10398, then, by the same token, Kass is 
equally barred from enforcing its claim to “liquidated 
damages” in No. 10399. We agree, however, with Kass 
that neither the agreement covering the MacArthur 
Theatre nor the agreement for the second theatre was 
illegal per se, and that therefore neither Kass nor K-B is 
barred from judicial relief because of the malfeasance of 
Warner Bros, which led to the decisions and consent de¬ 
crees in United States v. Paramount et al. 

It remains, therefore, to consider Kass’ appeal on its 
merits. 

(b) If K-B is not entitled to a summary judgment regarding the 
second theatre, a further trial as to that theatre becomes 
necessary. 

In our main brief in No. 10398, we showed (pp. 37-42) 
that on January 2,1948, Stanley was precluded by the then 
outstanding New York decree from “taking or partici¬ 
pating in the taking of a lease” on the second theatre 
within the meaning of paragraph 5 of the tripartite con¬ 
tract (App. p. 17). Hence, under said paragraph K-B 
became vested with “the power and privilege, independ¬ 
ently, to exercise the right herein granted jointly to 
Stanley and K-B,” thus making operative K-B’s designa¬ 
tion of January 2, 1948. 
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Stanley, on the other hand, disputes K-B’s right to thus 
“independently’’ both lease a new theatre and designate 
the site therefor. Stanley, moreover, claims that the dead¬ 
line for designating the site had been orally extended by 
Kass, thus rendering inoperative K-B’s designation of 
January 2, 1948, and leaving effective Stanley’s designa¬ 
tion of November 23,1948. 

If this Court agrees that K-B’s designation was proper 
under the contract, then summary judgment for K-B 
would be in order. On the other hand, if this Court deems 
that there is an issue of fact to be tried on the validity of 
the alleged oral extension, then plainly no one is entitled 
to summary judgment on this phase of the case, and Kass, 
least of all, since by his oral extension of time, he waived 
any claim to “liquidated damages” for failure to desig¬ 
nate a site by January 2, 1948, and is bound to perform 
his contract with either K-B or Stanley, depending on 
which designation was operative. 

Moreover, if, as Kass contends, the contract be con¬ 
strued to require a joint designation by Stanley and K-B 
and if then Stanley is prevented by the Paramount decree 
from participating in such a designation, a very serious 
question is presented as to whether the payment of the 
$100,000 would not constitute a forfeiture or penalty rather 
than the payment of liquidated damages. Liquidated dam¬ 
ages are assessed for negligence or wilful failure to act; 
not for failures due to circumstances over which a party 
had no control. It is elementary contract law that “Non¬ 
performance is excused where performance is rendered 
impossible by the law.” 12 Am. Jur. Contracts, § 379. 

Similarly, there is the question as to whether Kass has 
not waived his rights, at least against K-B, by reason of 
his failure to act within a reasonable time after receipt of 
the K-B designation, and by the oral extension of time 
allegedly granted to Stanley, but to which K-B denies 
giving assent. “A party whose performance of his promise 
is prevented by the adverse party is not obligated to per- 
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form.” 12 Am. Jur. Contracts § 386. Thus, so far as 
Kass’s right to recover all or part of the $100,000 is con¬ 
cerned, there are present important questions of fact as 
well as complicated questions of law which cannot be re¬ 
solved on a motion for summary judgment. Hence, if 
K-B’s motion for summary judgment on the Kass phase of 
the controversy he denied, clearly Kass is not entitled to 
summary judgment. 

CONCLUSION. 

For the foregoing reasons, appellant K-B Amusement 
Company respectfully urges that the trial court was in 
error and that its judgment should be reversed; and that 
this Court should direct the trial court to enter judgment 
for appellant on its motion for summary judgment. 
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